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warehousing of Spirits, on Spirits lawfully manufactured within Jyuly, 1856,
this Province, there shall be payable on all such Spirits manu- in addition
factured upon or after the ffth day of July mnext, or ;‘?,‘{‘,‘“ c““ldf’
which having been so manufactured before that day, an A
warehoused under the said Act, shall, upon or after the same

be taken out of warehouse for consumption, a further duty of

one half penny currency per gallon, wine measure, s0 that the

total duty payable on such Spirits shall be one penny and one

half penny currency per gallon..

[I. This Act shall be construed as one Act with the Act last Interpretation
above cited, and with the Act thereby amended, passed in the clanse.
ninth year of Her Majesty’s Reign, and intituled, An Act 0 97.c. 2.
repeal certain Acts therein menlioned, and to impose a duly on
Distillers and the Spirituous Liquors made by them, and to pro-
vide for the collection of such duties ; and all the provisions of
the said Acts not inconsistent with this Act, shall apply to the
duty bereby imposed, and all words and expressions herein
ased shall have the same meaning as in the said Acts; and
the word ¢ manufactured,” in this Act, shall- be equivalent to
the words ¢ distilled, manufactured or made,” in the said Aects.

CAP. XLIII.

An Act to amend, repeal and consolidate the provisions
of certain Acts therein mentioned, and to simplify
and expedite the proceedings in the Courts of
Queen’s Bench and Common Pleas in Upper

Canada.* ,
[ Assented to 19th June, 1856.]

THEREAS it is expedient to simplify and expedite the preamble.
proceedings in the Courts of Queen’s Bench and of
Common Pleas for Upper Canada : Her Majesty, by ‘and with
the advice and consent of the Legislative Council and Assembly
of Canada, enacts, as follows : .

I. The provisions of this Act shall come into operation Commence-
on the twenty-first day of August one thousand eight hundred ment of this
and fifty-six. ‘ Act.

And with respect to the sealing and issuing of Writs and to Sesling and
the offizes of the Courts of Queen’s Bench and Common Pleas issuing Writs.
in the different Counties or Unions of Counties ; Be it enacted as
follows : -

[I. There shall be an officer appointed by the GOVernor cierk of the ‘

of this Province, who shall be called the Clerk of the Process. Process to be
: 111 appointed.

+ RO'TE.—The Notes in Brackets indicate the sources from which the provi-
sions of the clauses opposite to which they stand, are derived, 1852,” stands for
the English Common Law Procedure Act of 1852, (15, 16 V. c. 76,) and *1854,”"
for that of 1854, (17, 18 V. ¢.125.)  The Provincial Acts are referred to by Reign
and chapter in the usual manner. Wheie there is no Bracketed Note, - the provi-
sions of the clause are original.. The clauses from the English Acts are taken with
as little change as was consistent with their adaptation to U. C. Law and Ins-
titutions. ' :



102 Cap.43.  Common Law Procedure, U. C. "19 VIC']:.

Tobean Ofi- III. The Clerk of the Process shall be deemed an officerof .
cerof both  both of the said Superior Courts of Common Law, and shall:
Courts. keep his Office in Osgoode Hall, and shall have a reasonable
allowance for printing, procuring and transmitting blank:

forms of all Writs and Process, and for necessary books and

To be subject stationery, and shall be subject to such rules for his guidance;

:ar‘d‘eles’ o be g5 shall be, from time to time, made according to and under
’ the powers for making rules hereinaiter set forth. §

To seal the IV. The Clerk of the Process shall have a seal for sealing
ﬁhts,c&c;ff Whrits in each of the said Courts, to be approved by the Chief
oth Lourts: Justice of each Court respectively, and he shall seal therewith
and sign all ‘Writs and Process whatsoever which are to- be:
Andsupply  issued from. such Courts respectively ; he shall keep each De- -
Glerksand  puty Clerk of the Crown and Pleas supplied with all Writs and -
Clns Process so signed and sealed in blank to be by them filled up
and issued ; and he shall'in like manner keep the Clerks of
. the Crown and Pleas supplied with all Writs and Process
To_issue other than those which he is required to issue ; and the.Clerk
“::ttisés&:r;:im of the Process shall issue to the parties or their Attorneys all
Tosit Attor.  Writs of Summons and capias and alias and pluries Writs of
neys. Summons and Capias, and Writs of capias in actions already
. commenced and concurrent Writs, and shall renew such Writs -
as hereinafter authorized, which shall be required to be issucd
Writs to issue from the principal office at Toronto ; And it shall be his duty
alternately,  and the duty of each Deputy Clerk of the Crown, to issue Writs -
from each  for the commencement of actions alternately one from each
Court and not otherwise, provided that this shall not be un-

derstood in any way to affect the issue of concurrent Writs.

Tomakequar- - V. The Clerk of the Process shall make quarterly retumns, .
terly returns  verified by his affidavits, to the Inspector General, of all Writs
E’eﬁ;gf““" and Process issued by him in suits brought at Toronto or sup-
) plied by him in order to be issued, to the Clerks or Deputy
Clerks and  Clerks of the Crown ; and such Clerks or' Deputy Clerks shall -
gmttg‘ugie;ks account for and pay over ali fees receivable by them on such-
at present. ® Writs and Process, as they are now bound by law to'do in
Clerk of Pro- T€Spect 1o other fees received by them; And the Clerk of the
cesstopay  Process shall receive the fees on Writs and Process issued by
over fees re-  him as aforesaid at Toronto, and shall in like manner, account
ceivedbyhim: £, and pay over such fees to form part of the Consolidated -
Revenue Fund of the Province. |

Proper Office V1. In cases in which the cause of action shall be transitory,
f";i‘t‘;ki‘:gt;’:;“ the Plaintiff may sue out the Writ for the commencement of ”
sitory actions. the actiog from the office of the Clerk of the Crown and Pleas -

of either of the said Courts, or from the office of any of the

Deputy Clerks of the Crown and Pleas.

When the VII. When the venue is local, the Writfor the commence-"
venue is local. ment of the action must be sued out {rom the office within the -

proper County. S
VIIL.-
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VIil. The venue-in any action may; be changed according Provision

" to the practice now in force, but notwithstanding a change of if the venue
h 2 dine 1 11 2 ; . .. be changed.

the venue, the préceedings shall continue to be carried on in

the office from which the first process in the action was sued

out.” ‘ S '

'1X. All proceedings to final judgment shall be carried on N proceedings
the office from which the first process in the action was sued to be caniud
out, and the service of all papers and proceedings subsequent °% i office.
to the Writ, shall be made upon the Defendant or his Attorney, e
according to the practice now in force, unless special provision service of
is otherwise made in this Act, and if the Attorney of either P*Pers &e.
party do notreside or have not a duly authorized agent residing
in the County wherein such action was commenced, then
service may be made upon the Attorney wherever he resides,
or upon his duly authorized agent in Toronto, or if such
Attorney have no duly authorized agent there, then service
may be made by leaving a copy of the papers for him in the
office where the action was commenced, marked on the outside
as copies left for such Attorney.. o ‘

X. Final judgment may be entered upon a cognovit actionem asto Judg-
or Warrant of Attorney to confess judgment, which shall have mentson
been given or executed, in the first instance and before the cognovits.
suing out of any process, in any of the said offices or at the
option of the Plaintiff, unless some particular office in which
the judgment is to be entered be expressly stated ‘in such
cognovit or warrant.. o R

X1. All Writs of Execution may issue from the office wherein ws of
the judgment is_entered, or after the transmission of the roll to execution.
the principal office, such Writs may, at the option of the party
entitled thereto, be issued out of such principal office. -

XII. Either party may as of right, upon giving two days’ Revision of
notice to the opposite party, have the taxation of costs made taxationof
by any Deputy Clerk of the Crown and Pleas, revised by the costs.
principal Clerk of the: Court wherein the proceedings were :
had ; and it shall be lawful for such Court or a Judge, by 1ule gosts of Revi-
or summons, to call uponthe Deputy Clerk who taxed any sion may be
Bill, to shew cause why he should not pay the costs of revising g"'"gted.m
bis taxation and of ihe application, if in the opinion of the Pt AN
Court or Judge, on the affidavits and hearing the parties, such .
Deputy Clerk has been guilty of gross negligence, or of wilfully
taxing fees or charges for services or disbursements larger or-
other than those sanctioned by the Rules and Practice of the

Court.

XIll. Each Deputy Clerk of -the Crown and ‘Pleas shall, if Deputy
proper accommodation be afforded him, keep his office in the Clerks 10,
Court House of his County, and until he can obtain such affesin the
accommodation he shall keep his office in some convenient tvurt House

place
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ifpossitle :  Place in the County Town ; and every Deputy Clerk’s office .
audifnot, at - shall (except between the first day of July and the twenty-first
Siont place in day of August) be kept open from ten o’clock in the morning
the same until three o’clock in the afternoon, Sundays, Christmas Day,
town. Good Friday, Easter Monday, the birthday of the Sovereign,

and any day appointed by Royal proclamation for a general

tHOII"S ofat- fast or thanksgiving, excepted ; and between the first day of .
eitence = July and the twenty-first day of August, such offices shall be

kept open from nine in the morming until noon.

Rules to re-  XIV. Every Deputy Clerk of the Crown and Pleas may sign
o process: and issue rules on any Sheriff or Coroner to return Writs and
powe by De- Process issued out of the office of such Deputy and directed -
puty Clerks.  to such Sheriff or Coroner; and it shall be the duty of each
Sheriff or Coroner to return such Writs to the office from which

such rule issued, in case he shall be served with any such rule..

Preserving And whereas many titles to land depend upon Sheriff’s

evidence o sales upon executions, and it is therefore important to provide

Skeriff’s seles. gor the preservation of evidence of the judgments upon which
such executions issued, and also for the more speedy registra-
tion of judgments ; Be it enacted as follows :

Deputy XV. Every Deputy Clerk of the Crown and Pleas shall
gggilisgk;eﬁ keep a regular book, in which shall be minuted and docketed
rutiog all all Judgments entered by such Deputy Clerk ; and such minute
Judgments,  shall contain the name of every Plaintiff and Defendant, the
&e. date of the commencement of the action, the date of the entry
of such judgment, the form of action, the amount of debt or
damages recovered, the amount: of costs taxed, and whether -
such judgment was entered upon or by verdict, default, confes-
sion, non pros, non-suit, discontinuance, or how otherwise ; and
within three months after the entry of each judgment, the
Judgme]'}fs Deputy Clerk shall transmit to the principal Clerk of the proper
lobealso  Court in Toronto, every such judgment-roll and all papers of
Toronto. or belonging thereto, and such judgment shall be also docketed
If the original 11 the principal office, and in case the original judgment-roll
roll be lost,  be lost or destroyed, so that no exemplification or examined
copies may be copy thereof can be procured, a copy of the entry in either of
used, &e. such docket books, certified by the Clerk or Deputy Clerk -
having such book in his custody, shall be evidence of all mat- y
Deputy ters therein set forth and expressed : and when any such ™
S}fgkje;'t‘f;]y Deputy shall enter up any Judgment in either of the said
cates of Judg- Courts, he may give to the party on whose behalf it is entered,
ments entered or to his legal representative, a certificate signed by him, of -
by them, . such Judgment, containing the like particulars as are required -
cates may be in certificates of Judgments given by the Clerks of the Crown
:ﬁgistgegrm and Pleas, and such certi cate may be registered. in the
Cougtypand Registry Office of any County in Upper Canada, and the same
bind lands.  certificate and the registration thereof, shall have the like force
and effect in binding or operating as a charge upon lands,
tenements and hereditaments situated within such County, as

if
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if the certificate had been gra'nted‘ at the principal office at :
Toronto. ‘ - ‘

And with respect to the Writs for the commencement of per- Writs for
sonal actions in the said Courts, against Defendants, whether f}}m’f;g’fgf“‘
in or out of the jurisdiction of the Courts; Be it enacted as s,

follows :

XVI. All personal actions brought in the said Courts where Mode of com-
the Defendant is residing or supposed to reside within the menfing,rier-
jurisdiction thereof, except in cases where it is intended t0 ohere Defou-
hold the Defendant to special bail, shall be commenced by dant resides
Writ of Summons according to the form contained in the “.’ig.‘in the ju-
Schedule (A) to this Act annexed, marked No. 1, and in every ?155153“’:.'2,)
such Writ ‘and copy thereof, the place and county of the resi- = ’
dence or supposed residence of the party Delendant, or wherein
the Defendant shall be or shall be supposed to be, shall be
mentioned. ‘

XVIL It shall not be necessary to mention any form or cause Form or cause
of action in any Writ of Summons or in any notice of Writ of :f, f%‘f;e’:jed
Summons issued under the authority of this Act. tioned in writ.

» ‘ (1852, 5. 3-)

XVIiI. Every Writ of Summons shall contain the names of Names of De-

all the Defendants, and shall not contain the name or names fendants, must

of any Defendant or Defendants in more actions than one.  (ig59 5.4,

XIX. Every Writ of Summons or Capias issued under the Date of Writ.
authority of this Act, shall bear date on the day on which the
same shall be issued, and-shall be tested in. the name of the Teste.
Chief Justice of the Court from which the same shall issue, or (1852,8. 5.)
in case of a vacancy of such office, then in the name of the
Senior Puisne Judge of the said Court.

XX. The Clerk or Deputy Clerk of the Crown and Pleas Office whence

who shall issue any Writ, shall mark in the margin a memo- issued to be
. : . marked on

randum stating from what office and in what County such rit,
Writ was issued, and shall subscribe his name to such memo-
randum. ' o

XXI. Every Writ of Summons or of Capias shall be indorsed Name of At- .
with the name and place of abode of the Attorney actually 'orney.of Pr
suing out the same, and when the Attorney actually suing any ot f:,nagp-
Writ, shall sue out the same as agent for any other Attorney, pear on’it.
the name and place of abode of such other Attorney shall also :
be indorsed upon the said Writ; and in case no Attorney shall Further parti-
be employed to issue the Writ, then it shall be indorsed with gpiarsif
a memorandum expressing that the same has been sued out jy person.
by the Plaintiff in person, mentioning the City, Town, incor- (1852, s. 6.)
porated or other Village or. Township . within which such
Plaintiff resides. ‘ R

XXIL
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Commence-~ XXII. In all such actions wherein it shall be intended 1o’
ment ofac- arrest and hold any person to special bail, the process shall'be -
f‘:"’]‘;tgﬁig"l’o by a Writ of Capias according to the form contained in. sche-
hold Defen-  dule (A) to this Act annexed, and marked No, 2, and may be
dant to special directed to the Sheriff of any County or Union of Countiesin
ba"l‘. ., Upper Canada ; and so many copies of such process, together
gg(’)“}o‘;l’;’fc:ﬁf, with every memorandum or notice subscribed thereto and all
sections amend indorsements thercon, as there may be persons intended to be
and consolidate grrested thereon or served therewith, shall be delivered with
;’,‘Tco;fgf,‘;lﬁ’f)f the original Writ, to the Sherifl or other officer who may have
the execution or return thereof, and who shall upon or imme-
g’-% 44 e 13- diately after the execution of such process, cause one such
8V.'c.48, .copy 1o be delivered to every person upon whom such process
s;44)  shall be executed by him, whether by service or arrest, and
Execution of shall indorse on such Writ the true day of the execution

process. thereof, whether by service or arrest, within three days at
f}':gl"efgg';’f“ furthest after such service or arrest ; and if any Defendant be

writ. taken or charged in custody upon any such process, and im-

Declaration  Prisoned for want of sureties for his appearance thereto, the

when to be  Plaintiff in such process may, before the end of the mnext term’
%’:?e‘;v ai‘;’?{l after the arrest of such Defendant, declare against such
imprisoned  Defendant and proceed thereon, in the manner and according

for want of - t0 the directions contained in the third and fourth rules of the

bail. Cowrt of Queen’s Bench, made in Easter Term, in the fifth

Proviso : year of Her Majesty’s Reign : Provided always, that it shall
Sume Defen- be lawful for the Plainiiff or his Attorney, to order the Sheriff

dants may He or other officer to Whom such Writ shall be directed, to arrest

ot one or more of the Defendants therein named, and to serve a

Effect of ser. COPY thereof on one or more of the others, which order shall be

viceasto  duly obeyed by such Sheriff or other officer, and such service

those not ar-  shall be of the same force and effect as the service of the Writ

rested. of Summons hereinbefore mentioned, and no other.

Affidavit for ~ XXIII. It shall not be lawful to 1ssue or sue out any such
sging out writ of capias, unless an affidavit be first made by such Plaintiff,
opias. . $9% his servant or agent, of the Plaintifl’s cause of action, and that

sect. xxil.) ] . ; | 9 %
the amount thereof (being in no case less than ten pounds) is
Justly and truly due to the Plaintiff, and also that such Plaintiff,
his servant or agent hath good reason to believe and verily doth
believe that the Defendant is immediately about to-leave Upper
Canada with intent and design to defraud the Plaintiff’ of the
Proviso:  * said debt: Provided always, that where the cause of action is
m‘si’f) fﬁ;ec ~other than a debt certain, a writ of capias may be issued
tion is other 21d sued out to arrest and hold the Defendant to special bail, a-
thanadebt Judge’s order baving been first obtained for that purpose,in’
certain. such cases and in such manner as has heretofore been the’
practice ; Provided also, that nothing in this Act contained,
shall subject any person to arrest who by reason of any pri- -
vilege, usage or otherwisc may now by law be exempt there-
Proviso : Act from; Provided also, thatit shall not be necessary that any such
{1:°1fr<;e§?b{§t‘_t affidavit shall be at the time of the making thereof, entitled of
HTEL T or in any Cowrt, but that the style and title of the Court may bg‘
adde
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added at the time of suing out the process, and shall be that cons now ex-

of the Court out of which the process is issued, and that such empted.

style and title when so added, shall be for all purposes and inall proviso: asto
roceedings whether civil or criminal, taken and adjudged to entitling the

have been part of the affidavit ab initio. : o affidavit.

XXIV. Special bail may be put in and perfected according Specixlbails
to the practice now in force-; and after special bail is so put in, (Secsect.xxii-)
the plaintiff may proceed by filing a declaration or otherwise Declaration,
1o judgment, in like manner as if the action had been com- aud further
menced by writ of summons and the Defendant had appeared proceedings.
thereto. - '
XXV Every Attorney whose name shall be endorsed on any Attorney
writ issued for the commencement of any action shall, on de- whose nameis
mand in writing made by or on behalf of any Defendant, declare ig‘i"\“’;‘t‘ o
forthwith whether such \writ has beenissued by him or with his geclare
authority or privity, and if he shall answer in the affirmative, whether he
then he shall also, in case the Cowt or a Judge shall so order, ;‘l’,ﬁdi;‘sg“t’
and direct, declare inwriting, withina time to be limited by such Plaintifs
Court or Judge, the profession or occupation and place of abode name,&e. if so
of the Plaintiff,on pain of being guilty of a contempt of the vrdered....
Court from which such writ shall appear 1o have been issued; .
and if such Attorney shall declare that such writ was not issued Proceedings
by him or with his authority or privity, all proceedings upon Stayed ithe
the same shall be stayed, and no further proceedings shall be e it ot
taken thereon without leave of the Court or a Judge. (1852, 8. 7.)

XXVI. Upon the writ and copy of any writ served or execut- Amount of
ed for the payment of any debt, the amount of the debt shall be debtand costs
stated, and the amount of what the Plaintift’s Attorney claims f&’:ﬁ‘ﬂ,ﬁ’ge ‘
for the costs of such writ, copy and service, and attendance to &e.
receive debt and costs; and it shall be further stated, that upon ‘
payment thereof within eight days, to the Plaintiff or his At- Anda certain
torney, further. proceedings will be stayed, which indorsement "otice
shall be written or -printed in the following form or to the like
effect, ¢ The Plaintiff claims £ ~ for debt and £ = for
“ costs; and if the -amount thereof be paid to the Plaintiff or his
« Attorney within eight days: from the service hereof, further
« proceedings will be staye » . But the Defendant shall be at Defendant
liberty, notwithstanding such payment, to have the costs taxed, f‘g‘h‘i"e 1
and if more than one sixth be disallowed, the Plaintif’s At (1852, s 8.)

torney shall pay the costs of taxation.

XXVIL. The Plaintiff in any action may, at any time during Piaintiff may
six months from the issuing of the original Writ of Summons obtain con-
or of capias, issue from the office whence the original Wiit is- ©" ent writs-
sued, oneor more concurrent Wit or Writs of the same kind,
to be. tested of the same day as the original Writ, and to be Their date,
marked by the Clerk or Deputy Clerk issuing the same, with &e.
the word ¥ concurrent” in the margin, with the memorandum
required by the twenticth Section of this Act; Provided that Proviso.

- ‘ sueh 1852, s. 9.y
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Within what
time Writs
must be serv-
ed, &c.

Renewing
writs.

Effect of
renewal as to
Statute of
limitations.
(1852, s. 11.)

Renewing and
returning
writs issued
before the
-commence:
ment of this
Act, &c.

As to writs
issued in con-
tinuance of
Dbreceding
writs under
the Act.

12V, c. 63.
(1852, 5, 12.)

.
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such concurrent Writ or Writs shall only be in foree for the

period during which the original Writ in such action shall be
in force. ' o

XXVIIL No original Writ of Summons or capias shall be in
force for more than six months from the day of the date
thereof, including the day of such date ; but if any Defendant
therein named, may not have been served therewith, the”
original or concurrent Writ of Summons or Capias may be re:
newed at any time before the expiration, for six months from
the date of such renewal, and so from time to time, during the
carrency of the renewed Writ, by being marked in the margin,
with a memorandum to the effect following :  “ Renewed for
‘ 51X months from the day of 37
signed by the Clerk or Deputy Clerk who issued such Writ, or
his successor in office, upon delivery to him by the Plaintiff or
his Attorney, of a preecipe, in such form as has heretofore been
required to be delivered upon the obtaining of an alias Writ;
and a Writ of Summons or Capias so renewed, shall remain in
force and be available to prevent the operation of any Statute
whereby the time for the commencement of the action may be
limited, and for all other purposes from the date of the issuing
the original Writ. :

XXIX. When any Writ of Summons or Capias in any such
action shall have been issued before, and shall be in force at
the commencement of this Act, such Writ may, at any time
before the expiration thereof, be renewed under the provisions-
of, and in the manner directed by this Act; and wh:re any
Writ, issued in continuation of a preceding Writ, according to
the provisions of the Act passed in the twelfth year of Her Ma-
Jesty’s Reign, intituled, A4n Act to make Jurther provision for the.
administration of Juslice, by the establishment of an additional
Superior Court of Common Law, and also a Court of Error
and Appeal in Upper Canada, and for other purposes, shall be
in force and unexpired, or where one month next after the ex-
piration thereof, shall not have elapsed at the commencement
of this Act, such continuing Writ may, without being returned -
non est inventus, or entered of record according to the provisions
of the said Aect, be filed in the proper office of the Court, within
one month next after the expiration of such Writ, or within
twenty days after the commencement of this Act, and .the
original Writ of Summons or capias in such action may there-
upon, but within the same period of one month next after the
expiration of the continuing Writ, or within twenty days after the
commencement of this Act, be renewed under the provisions of, =
and in the manner directed by this Act; and every such Writ
shall, after such renewal, have the same duration and effect for
all purposes, and shall be, if necessary, subsequently renewed . -
in the same manner as if it had originally issued under the
authority of this Aect. : '

XXX.
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"XXX. The production of a Writ of Summons or Capias with Proof of such
the memorandum signed as required in the foregoing Section, renewal of
shewing such Writ to have been renewed according to this Act,'?fgg.i 5.13)
shall be sufficient evidence of its having been so renewed, and A
of the commencement of the action as of the first date of such

renewed Writ, for all purposes. .

_ XXXI. The Wiit of Summons in any action may be served gervice in any
in any County in Upper Canada. ; - (]"S“ggs 14y
XXXII. The person serving the Writ of Summons’shall, and Indorsement

he is hereby required within three days at furthest after such of the day 0;
service, to indorse on such Writ, the day of the month and week i e on the

of the service thereof, otherwise the Plaintiff shall not be at

liberty in case of non-appearance to proceed under this Act; Penalty for
and every affidavit of service of such Writ shall mention the default.

day on which such indorsement was made. (1852, 5. 153

XXXIII. Every such Writ of Summons issued against a Writs against.
Corporation aggregate, may be served on the Mayor, Warden, Corporations
Reeve, President, or other head Officer, or on the Township, how served.
Town, City or County Clerk, Clerk, Cashier, Manager, Trea- -
surer or Secretary, or Agent of such Corporation, or of any
branch or agency thereof in Upper Canada; and every person Who shall be
who shall, within Upper Canada, transact or carry on any of deemed agents
the business of, or any business for any Corporation whose flf’f:,’gf;_
chief place of business shall be without the limits of Upper tain cases.
Canada, shall, for the purpose of being served with a Writ of (1852, s.16.)
Summons issued against such Corporation, be deemed the -
agent thereof.

XXXIV. The service of the Writ of Summons wherever it Service to be
may be practicable, shall, as heretofore, be personal; but it personal.
shall be lawful for the Plaintiff to apply frorn time to time, on
affidavit, to the Court out of which,the Writ of Summouns issued
orto a Judge, and in case it shall appear to such Court or Exception:
Judge that reasonable efforis have been made to effect personal
service, and either that the Writ has come to the knowledge of Service may
the Defendant or that he wilfully evades service of the same, e, dispensed
and has not appeared thereto, it shall be lawful for such Court Court e a
or Judge to order that the Plaintiff be at liberty to proceed as Judge, on
if personal service had been effected, subject to such condi- ‘;g‘t‘;‘:‘g&s

tions as to the Court or Judge may seem fit. R (1852, . 17.)

XXXV. In case any Defendant being a British subject, is Summons to &
residing out of the Jurisdiction of the said Superior Courts, parly being
it shall be lawful for the Plaintiff to issue a Writ of Summons jerc’:;sesi:f;’,,.',,
in the form contained in the Schedule (4) to this Act annexed, out of the
marked No. 8, which Writ shall bear the indorsement con- Junsdiction

. . 2. ‘ P P . ofthe said
tained\in the said form, purporting that such Writ is for service courts.
out of the-Jurisdiction of the said Superior Courts, and the
time for appearance by the Defendant shall be regulated'll)ly

: : ‘ ‘ the
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the distance from Upper Canada of the place where the De-
fendant is residing, having due regard to the means of, and-
Service there- necessary time for postal or other communication ; and it shall*
of, &e- be lawful for the Court or Judge, upon being satisfied that.
there is a cause of action which arose within the Jurisdiction,
or in respect of the breach of a contract made within the Ju-
risdiction, and that the Writ was personally served upon the
If Service can- Defendant, or that reasonable efforts were made to effect per-
aothe made.  sonal service thereof upon the Defendant, and that it came to
his knowledge, and either that the Defendant wilfully negleects
Order in such 10 appear to such Writ, or that he is living out of the Juris-
Case ?Y the  diction of the said Courts, in order to defeat or delay his cre-
Judze on  ditors, to direct from time to time, that the Plaintiff ‘shall be at
Afidavit.  liberty to proceed in the action in such manner and subject o
such conditions as to such Court or Judge may seem fit, having
) regard to the time allowed to the Defendant to appear being
Proviso : reasonable, and to the other circumstances of the case; Pro-
Plaintiff must vided always, that the Plaintiff shall be and he is hereby re-
é’fgg%h: T8, quired to prove the amount of the debt or damages claimed by
’ him in such action, either before a Jury on an assessment in
the usual mode, or by reference to compute in the manner
hereinafter provided, according to the nature of the case, as
such Court or Judge may direct, and the making such proof
shall be a condition precedent to his obtaining Judgment.

If the Defen- XXXVI In any action against a person residing out of the .
dantbenota Jurisdiction of the said Courts and not being a British subject,’
;‘;’:‘Sh Sab>  the like proceedings may be taken as against a British subject
(1852,. 19.) resident out of the Jurisdiction, except that the Plaintiff shally
instead of the Summons mentioned in the next preceding Sec-
tion, issue 2 Writ of Summons according to the form contained
in the said Schedule (A) marked No. 4, and shall in manner
aforesaid serve a notice of such last mentioned Writ upon the
Defendant, which notice shall be in the form contained in the
said Schedule also marked No. 4; and such service or reason- -
able efforts to effect the same, shall be of the same force and -
effect as the service or reasonable efforts to effect the service of
a Writ of Summons in any action against a British subject -
resident atroad, and by leave of the Court or a Judge, upon’
their or his being satisfied by affidavit as aforesaid, the like
proceedings may be had and taken thereupon. o

Amendment XXXVII. If the Plaintiff or his Attorney shall omit to insert
if the Plaintiff in or indorse on any Writ or copy thereof, any of the matters .
Thng imahe Tequired by this Act to be inserted therein or indorsed thereon, - v
indorsemeut  such Writ or copy thereof shall noton that account be held
on, orinthe  void, but it may be set aside as irregular, or amended, upon
WT1il, . . . . P
(1852, s. 20.) application to be made to the Court out of which the same '
shall issue, or to a Judge, and such amendment may be made
upon any application to set aside the Writ, upon such terms-as -

to the Court or Judge may seem fit. :
XXXVIIL -
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XXXVIM. Tf either of the forms of Writ of Summons con- Amendment
tained in the Schedule (A) to this Act annexed, and marked if one form of
respectively Nos. 1, 8, and 4, shall by mistake or inadvertence :g‘;tgg 51‘)‘;3'
be substituted for any other of them, such mistake or inadver- error for an-
tence shall not be an objection to the Writ-or any other pro- other.
ceeding in such action, but the Writ may, upon an ez parte (1852, 5. 21.)
application to a Judge, whether before or after any application
to set aside such Writ or any proceeding thereon, and whether
the same or notice thereof shall have been served or not, be
amended by such Judge, without costs.

XXXIX. A Writ for service within the Jurisdiction may be Certain writs
issued and marked as a concurrent Writ with one for service may be made
out of the Jurisdiction, and a Writ for service out of the Juris- f?ggg": "o y
diction may be issued and marked as a concurrent Writ with T

one for service within the Jurisdiction. -

XL. Any affidavit for the purpose of enabling the Court or Afdavits for
a Judge to direct proceedings 10 be taken against a Defendant enabling pro-
residing out of the Jurisdiction of the said Courts, may be geedings to be
sworn before the Chief Justice or Judge of any Court of Supe- a pmygnam of
rior Jurisdiction in the Country wherein such Defendant shall the jurisdic-
reside or be served, or before the Mayor or Chief Magistrate of tiou, before
any City, Town or place wherein the Defendant shall teside made.
or be served, or before any Consul General, Consul, Vice-Con-
sul, or Consular Agent for the time being, appointed by Her
Majesty at any foreign port or place ator near which the
Defendant shall reside or be served, and every affidavit so
sworn by virtue of this Act, may be used and shall be admitted
in evidence saving all just exceptions, providing it purport to
be sworn before such Chief Justice, Judge, Mayor, or Chief
Magistrate, Consul General, Consul, Vice Consul, or Consular
Agent ; Provided always, that if any person shall forge any provise.
signature to any such aftidavit, or shall use or tenderin eviderce Punishment
any such affidavit with any false, forged or counterfeit signature for forging
thereto, knowing the same to be false, forged or counterfeit, he signatures,&e.
shall be guilty of felony, and shall upon conviction, be liable, at
the discretion of the Court, to be kept confined at hard labour in
the public Penitentiary of this Province,for any term not less than
four years nor more than ten years, and every person who shall be
charged with committing any felony under this Act, may be
dealt with, indicted, tried, and if convicted, sentenced, and
his offence may be laid and charged to have been committed,
in the county or place in which he shall be apprehended or be *
in custody ; and every accessory before or after the fact to any Accescories.
such offence, may be dealt with, indicted, tried, and if con-
victed, sentenced, and his offence may be laid and charged to-
bave been committed, in any county or place im which the prin-
cipal offender may be tried ; Provided also, that if any person pyoviso « trial, -
shall wilfully and corruptly make a false affidavit before such punishment,
Chief Justice, Judge, Mayor, Chief Magistrate, Consul Ge- & fortaking
neral, Consul, Vice Consul or Consular Agent, every person )

y so
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vits, out of 50 offending shall be deemed and taken to be guilty of per-

U. C. jury, in like manner as if such false affidavit had been made

(1853, 5. 23.) 3p Upper Canada before competent authority, and may be
dealt with, indicted, tried, and if convicted, sentenced, and
his offence may be laid and charged to have been committed,
in that county or place where he shall have been apprehended
or be in custody. : , :

In demands XLL In all cases wkere the Defendant resides within the
for uquidated Jyurisdiction of the Court, and the claim is for a debt or liqui-
particulars ~ dated demand in money, with or without interest, arising upon
may beindors- 2 contract express or implied, as for instance, on a Bill of
f,fr;’r“ the Exchange, Promissory Note or Cheque, or other simple con-

’ tract debt, or on a bond or contract under seal for payment of
a liquidated amount of money, or on a statute where the sum
sought to be recovered is a fixed sum of money, or in the nature
of a debt or on a guarantee, whether under seal or not, where

the claim against the prineipal is in respect of such debt or

liquidated demand, bill, note or cheque, the Plaintiff shall be
at liberty to make upon the Writ of Summons and copy thereof,
a special indorsement of the particulars of his claim, in the form
contained in Schedule (A) to this Act annexed, marked No. 5, or
No further  to the like effect ; and when a Writ of Summons has been in-
particulars  dorsed in the special form hereinbefore mentioned, the indor-

gﬁfg;eoﬁmn sement shall be considered as particulars of demand, and no

order. . further or other particulars need be delivered unless ordered

(1852, 5. 23.) by the Court or a Judge.

Plaintif may ~ XLII. It shall be lawful for the Plaintiff, after the commen-
obtaia capias  cement of any action by Writ of Summons but before Judg-
cases, after €Nt in such action, upon making and filing an affidavit con-
commencing formably to the provisions of the twenty-third section of this
“}es fl‘l'l‘)‘r}:gn‘:“t Act or on obtaining a Judge’s order for that purpose to sue out
afidavitre-” of the office whence such Summons was issued a Writ of
quired. Capias, and one or more concurrent Writs, and to renew such
Ferm of writ. 'Writs in manner directed by this Act—which Writ of Capias in

To whom  every such case shall be in the form contained in Schedule (A)

directed. to this Act annexed, and marked No. 6, and may be directed
Copies. to the Sheriff of any county or union of counties in Upper
16 V.c. 175, Canada, and so many copies of such Writ with every memo-
s 3 randum or notice subscribed thereto, and all endorsements

thereon as there may be persons intended to be arrested thereon

shall be delivered with such writ to the Sheriff or other officer. -

who may have the execution or return thereof, and who shall -

immediately, upon or after the execution thereof, cause one .
Dne <oPY 19 such copy io be delivered h h-
Py to be delivered to every person upon whom suc

be delivered

to each person process shall be executed by him, and shall indorse upon such..
on whom the Wit the true day of the execution thereof within three days at:
writ shall be ° s . .
farthest after such execution ; and the proceedings in any such .
action may be carried on to Judgment without regard to the
issuing of such Capias or to any proceedings in any way .|
arising from or dependent thereon—and on entering Judgment .
‘ the

executed.
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the - Plaintiff shall be entitled to tax the costs of such Writ or Costs,

Writs of Captas and the proceedings thereon in like manner as

if the suit had been originally commenced by Capias, together

with the other costs incurred and taxable in the cause : Pro- Proviso:

vided always, that notwithstanding any thing contained in the Writ 1o issue
- - (= =) - . from the same

fourth section of this Act, such Writ shall be issued in the Court as the

Court out of which the original Writ in the cause was sued out. original writ.

And as regards proceedings against absconding debtors who ssconding
shall have real or personal property, credits or effects in Upper Debtors.
Canada; Be it enacted as follows :

XLUIIL If any resident in Upper Canada indebted to any Form of Writ
person, shall depart from Upper Canada with intent to defraud 2gainst ab-
his creditors, and shall, at the time of his so departing, be sl)cgggc:gg &e.
possessed to his own use and benefit, of any real or personal (The provi-
property, credits or effects in' Upper Canada, he shall be sions under
deemed an ‘absconding debtor, and his property, credits and this and e
effects aforesaid, may be seized and taken for the satisfying of tions amend
his debts by a Writ of Attachment, which shall also contain a rdconsolidate
Summons to the absconding debtor, and shall be in the form of b, repeated
in the Schedule (A) to this Act annexed, marked No. 7, and Acts—
such Writ shall be dated on the day on which it is sued out, 27+ % &5
and shall be in force for six months from its date, and maybe ~ "~ )
renewed for the purpose of effecting service on the Defendant, Duration of
in like manner as a Writ of Summons issued under the autho- Renawal.

rity of this Act. :

~ XL1V. Upon affidavit made by any Plaintiff, his servant or Proceedings
agent, that any such person so departing is indebted to such }pon afidavit
Plaintiff in a sum exceeding twenty-five pounds, and stating oot et
the causes of action, and that the Deponent hath good reason departed, &c.
to believe and doth verily believe such person hath departed g"mg‘f’f"
from Upper Canada and hath gone to (stating some place to th‘::n;ur),':o:g of
which the absconding Debtor is believed to have fled or that avoiding pay-
the Deponent is unable to obtain any information to what place Tent or ser-
he hath fled,) with intent to defraud the Plaintiff of his just cess. P
dues, or to avoid being arrested or served with process, which
affidavit shall be accompanied by the affidavit of two other Further
credible persons, that they are well acquainted with the Debtor ‘c‘\ﬁigm‘g“
* mentioned in the first named affidavit, and have good reason e Torer.
to believe and do believe that such Debtor hath departed from _
Upper Canada with intent to defraud the said Plaintiff, or to
avoid being arrested or served with process, it shall be lawful
for either of the said Courts or a Judge, or for*the Judge of
any County Court, by rule or order, to direct that a Writ of Writ of At-
Attachment shall issue (to be in the ¢ Inferior Jurisdiction » {achment to
if the case be within the Jurisdiction of the County Court, and =~
to be marked and the costs to be.allowed accordingly,) and to
appoint in such rule or order the time for the Defendants
putting in Special Bail, which time shall be regulated by the
distance from Upper Canadaof the place to which the absconding

8 Debtor ™~
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Writ of At-
tachment to
be in dupli-
cate.

Further pro-
ceedings after
service or
attempted
service.
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Debtor is supposed to have fled, having due regard to the
means of and necessary time for postal or other. communica-
tion ;. and such Writ of Attachment shall issue in duplicate,
and shali be so marked by the officer issuing the same (the
costs of suing out the same being allowed only as if a single
Writ issued), and one Writ shall be delivered to the Sherift to
whom the same shall be directed, and the other shall be used
for the purpose of eflecting service on the Defendant.

XLV. Upon its appearing on affidavit to the Court or'a
Judge, that a copy of the Writ was personally. served on the
Defendant, or that reasonable ‘eflorts were made to eflect per-
sonal service thereof on him, and that such Writ came to his

.knowledge, or that the. Defendant hath absconded in .such,a

maanner that after. diligent inquiry .no information can: be
obtained as to the place he hath fled to, it shall be lawful for
such. Court or Judge, if the Defendant has not put in Special

Bail, either to require some further attempt 1o effect service or

to.appoint .some. act to be done. which shall. be deemed good

-service, .and thereupon, or on.the. first application, if it shall
so:seem fit to the Court or a Judge; to direct that the Plaintiff

Proviso :
Plaintiff must
prove his
claim.

Further affida-
vit required
before execu-
tion shall issue.

Plaintiffl may
obtain concur-
rent wtits, to
other Sheriffs.

may proceed in the action in such- manner.and subject to such

.conditions as the: Court or Judge may direct or.impose : Pro-

vided always, that the Plaintift . shall prove the amount of the

- debt or damages claimed by him' in such action either. before

a Jury on ‘an assessmeni.or by reference to compute : in the
manner provided by this Act according to the nature of the
case, and the making such proof shall be a condition prece--
dent to his obtaining Judgment, and no. execution shall issue
until the ‘Plaintiff, his - Attorney or Agent shall make oath of
the sum justly due by the absconding Debtor to the. Plaintiff,
after - giving. him credit for.all payments and claims which
might be set oft or lawfully claimed. by the Debtor at the time
of making such last mentioned affidavit, and the execution
shail be indorsed to levy the: sum so sworn to with - the taxed
costs of suit or the amount -of the Judgment, including  the
costs which ever shall be the smalier sum of the two.

XLVI. The Plaintiff may at any time within six months
from the date of the original Writ of Attachment, without,
further order-from the Court or a Judge, issue from the office
whence the original Writ issued, one or more Concurrent Writ
or Writs of Attachment, to.bear teste on the same day as the
original Writ, and 1o be marked by the Officer issuing the
same with, the word ¢ Concurrent” in the margin, which
Concurrent Writ or Writs of Attachment may be. directed to

.any.Sheriff other than the Sheriff. to whom the original:Writ

They shall be
used merely

for attaching ’
property.

was . issued, and need not.be sued outin duplicate or. be
served .on the Defendant, but shall operate merely for the

in aid of the original Writ.

- attachment of his real or personal property, credits or.effects 2

XLVIL
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XLVII The Courtor a Judge may at any time before or after court may let
final Judzment, but before execution executed, in their discre- in Defendant
tion, and having regard 10 the time of the application and other ¢ Pt i Spe-
circumstances, let in the Defendant to put in Special Bail, and A?ﬁda‘\"it. re-
to defend the action, upon an application supported upon satis- quired.
factory affidavits, accounting for Defendant’s delay and default
and disclosing a good defence on the merits.” =~

XLVII Upon the Defendant’s putting in and perfecting Spe- Property of
cial Bail to the action in like manner as if he bad been arrested Detendant to”
on a Writ of Capias, for the amount sworn 1o on obtaining the }."fs ’;ﬂ?{;{‘;ﬁ
attachment, either within the time limited by the Writ or within Special Bail ;
such time as shall be specified by the Court or a Judge on
letting in the Defendant to defend as aforesaid, all his pro-
perty, credits and effects which have been attached in that suit,
excepting any which may have been disposed of as perishable,
and then the net proceeds of the goods so disposed of, shall be or proceeds if
restored and paid to him unless there be some other lawful sold.
ground for the Sheriff to withold or detain them, and after
Special Bail shall be so put in and perfected the Defendant
' shall be let in to plead, and the action shall proceed as in ordi-
nary cases begun by Writ of Capias; Provided always, that proviso : asto
after obtaining Judgment it shall not be necessary for the Plain- ca. sa.
tiff to make or file any other or further affidavit than that on
which the Writ of Attachment was ordered, in order to sue out
a Writ of capias ad satisfaciendum ; And provided also, that if Proviso: if
it shall appear at any time before execution issued, upon mo- the Defendant
tion to be made in Court for that purpose and upon hearing the kg ety
parties by affidavit, that the Defendant’ was not an absconding absconding
Debtor within the true meanjng of this Act, at the time of the Debtor when
suing out of the Writ of Attachment "against him, such. Defen- Wit ieued.
dant shall recover his costs of defence, and the Plaintift shall,
by rule of Court, be disabled from taking out any Writ of Exe-
cution for the amount of the verdict rendered or ascertained
upon reference to compute or otherwise recovered in such ac-
tion, unless the same shall exceed, and then for such sum only
as the same shall exceed the. amount of the taxed costs of the costs, and re-
Defendant, and in case the sum so recovered shall be less than medy of De- .
the amount of the taxed costs of the. Defendant, then the fndant for
Defendant shall be entitled, after deducting the amount of the "
sum recovered as aforesaid from the amount of such Defendant’s
taxed costs, to take out execution for the balance in like man-
ner as a Defendant may now by law have execution for costs
in ordinary cases. ' ’

XLIX. The Sheriff to whom any Writ of Attachment shall Sheriff to at-
be directed shall forthwith take into his charge or keeping tachall the
all the property, credits and effects, including all rights and g:ggﬁ;tif?'ﬁle_
shares in any Association or Corporation (which shall fendant,
be attached in the same manner as they might be seized
in execution under the provisions of an .Act of the Parlia-
ment of this Province, passed in the twelfth year of Her

......

8 ‘ " “Majesty’s
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12 Vic. c. 23. Majesty’s Reign, intituled, An Act (o provide for the

. seizure and sale of shares in the Capital Stock of Incorporated

Companies,) of the absconding Debtor as set forth in such

Writ, and shall be allowed all necessary disbursements for

Inventory to  keeping the same ; and he shall immediately call to his assis-

be made of - tance two substantial freeholders of his County, and with their

property aid he shall make a just and true inventory of all the personal
property, credits and effects, evidences of title or debt, books .

of account, vouchers and papers that he shall attach, and shall

return such inventory, afier it shall have been signed by him-

self and the said freebolders, together with the Writ of Attach-

ment.
H&w pen;ish- L. In case any horses, cattle, sheep, pigs or any perish-
ol o tealy 2ble goods or chattels, or such as from their nature (as timber
with. or staves) cannot be safely kept or conveniently taken care of,

shall be taken under any Writ of Attachment, it shall be the.
duty of the Sheriff who has attached the same to have them

Sale of all  appraised and valued, on oath, by two competent persons; and -
such gocds if  in case the Plaintiff’ suing out the Attachment shall desire it
PlalatiTgive and shall deposit with the Sheriff a Bond to the Defendant ex-
restoreap-  ecuted by two frecholders, whose sufficiency shall be approved
ix;_r?::e[:‘lvalue, by the Sheriff in double the amount of the appraised value of
etk such articles, conditioned for the payment of such appraised
value to the Defendant, his executors or administrators, together
with all costs and damages that may have been incurred
by the seizure and sale thereof, in case Judgment shall not be

obtained by the Plaintiff against the Defendant, then the Sheriff -
shall proceed to sell all or any such enumerated articles at

;public auction, to the highest*bidder, giving not less than six
-days’ notice of such sale, unless any of the articles are of such

a nature as not to allow of that delay, in which case the Sheriff .

- sheriff to hold May seil such articles last mentioned forthwith ; and the Sherift:
» proceeds. shall hold the proceeds of such sale for the same purposes as

he would hold any property seized under the attachment.

" Such goods to LI. If the Plaintiff’ in any Writ of Attachment, after notice
zpe testered if 40 himself or his Attorney, of the seizure of any such articles
Plaintiff fail to ’ e
give sufficient as enumerated, shall neglect orrefuse to deposit any such Bond,
security. or shall only offer a Bond of sureties insufficient in the judgment
of the Sheriff, then, after the lapse of four days next after such
notice, the Sheriff shall be relieved from all liability to such
Plaintiff in respect to the articles so seized, which the said
Sheriff is thenceforth authorized and direcled to restore to the
person from whose possession he took the same.

Liability of LII. If any person who is indebted to or has the custody or
debtors, &c., possession of any property or effects of an absconding Debtor,
ant paying  shall, after notice in writing of the Writ of Attachment duly.
him me‘h served upon him by the Sheriff or by or on behalf of the Plain-
;’;’f;ﬁ‘;e‘j f,glcf tiff in such Writ, pay any debt or demand or deliver any
such property or eftects to such absconding Debtor, or to any

: person’
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person for the individual use and benefit of such absconding

Debtor, the person paying such debt or demand or delivering

such property or effects, shall be deemed to have done

so fraudulently, and is hereby made liable for the amount

of such debt or demand or for such property and effects or the

value thereof, to the Plaintiff in such Writ of Attachment, pro- Proviso :
vided such Plaintiff recover Judgment against the absconding Defendant's
Debtor, and if the property and effects actually seized by the ‘é;b;f::n sued.
Sherift are insufficient to satisfy such Judgment; and if any the scizure,
person indebted to any absconding Debtor or having custody wey obtaiu
of his property as aforesaid, shall be sued for such debt, demand i
or property after notice as aforesaid of the Writ of Attachment, o
by the absconding Debtor or by any person to whom the ab-

sconding Debtor may have assigned such debt or property after

the date of the Writ of Attachment, he may, on affidavit, apply

to the Court or a Judge, to stay proceedings in the action against

himself, until it shall be known whether the property and effects

so seized by the Sheriff, shall be sufficient to discharge the

sum or sums recovered against the absconding Debtor, and it Ceurt or
shall be lawfal for the Court or a Judge to make such rule or Judge may
order in the matter as they may think fit, and if necessary to make a ruley

direct an issue to try any disputed question of fact.

LIII. If the real and personal property, credits and effects of Debtor of De-
any absconding Debtor attached by any Writ of Attachment as iendans may
aforesaid, shall prove insufficient to satisfy the executions ob- he sued s
tained in the suit thereon against such absconding Debtor, the property
Sheriff-having the execution thereof may by rule or order of scized be hot

R P sufficient to
the Court or a Judge to be granted on the application of the gty
Plaintiff, in any such case, sue for and recover {from any person Plaintiff.
indebted to such absconding Debtor, the debt, claim, property
or right of action attachable under this Act and owing to or
recoverable by such absconding Debtor, with costs of suit, in
which suit the Defendant shall be allowed to setup any defence
which would have availed him against the absconding Debtor
at the date of the Writ of Attachment, and a recovery in such
suit by the Sheriff shall operate as a discharge as against such
absconding Debtor; and such Sheriff  shall hold the moneys Money reco-
recovered by him as part of the assets of such absconding vered to be
Debtor, and shall apply them accordingly ; provided that the gf’qus‘és"s?ab_
declaration in such action shall contain an introductory aver- sconding
ment 1o the effect following:—¢¢ A. B., Sheriff of, (&c.) who debtor.

“ sues under the provisions of the law respecting absconding proviso : aver-
“ Debtors, in order to recover from C. D., Debtor to E. F., an ment to be in-
“ absconding Debtor, the debt due (or other claim according to f’%‘e‘ﬁfﬂ,’:’ decla-
“ the facts) by the said C. D., to the said E. F. complains, &c.”” ration.
Provided also, that no Sheriff shall be bound to sue any party proviso:
as aforesaid until the attaching ereditor shall give his bond with Sheriff not
two sufficient sureties payable to such Sheriff by his name of }”:‘l‘ﬂ‘irz‘(’mﬁe
office in double the amount.or value of the debt or property give bond to
sued for conditioned to indemnify him from all costs, losses and indemnify
expenses tn be incurred in the prosecution of such action or to i

' which
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which he may become liable in consequence thereof ; Provided:
lastly, that in the event of the death, resignation or removal from
office of any Sheriff after such action bronght, the action shall not
abate, but may be continued in the name of his successor to
whom the benefit of the bond so given shall enure as if he had
been named therein, and a suggestion of the necessary factsas’
to the change of the Sheriff as Plaintiff shall be entered of

. record.

Costs in such
cases, ard how
paid.

Proviso : New
writ not to
make new In-
ventoryrequi-
site,

Persons
having previ-
ously com-
menced suits
against the
same Deten-
dant may pro-
ceed to judg-
ment, &c.

Proviso :

It such suit be
fraudulent or
collusive.

LIV. The costs of the Sheriff for seizing and taking charge
of property, credits and effects under a Writ of Attachment, in-
cluding the sums paid to any persons for assisting in taking"
an inventory, and for appraising (which shall be paid for at the
rate of five shillings for cach day actually required for and

ceupied in making such inventory or appraisement) shall be’
paid in the first instance by the Plaintiff in the Writ of Attach::
ment, and may after having been taxed be recovered by the
Sherif by action in any Court in Upper Canada, having juris-
diction for the amount, and such costs shall be taxed 10 the
party who pays the same as part of the disbursements in the suit
against the absconding Debtor and be so recovered from him ;-
Provided always, that the Sherift having made an inventory
and appraisement on the first Wit of Attachment against any
absconding Debtor, shall not be required to make any new
inventory and appraisement on a subsequent Writ of Attach-
ment coming into his hands, nor shall he be allowed any

charge for any inventory or appraisement except upon the first -
Writ. :

LV. Any person who shall have commenced a suit in any
Court of Record of Upper Canada, the process wherein shall
have been served or executed before the suing out a Writ of
Attachment against the same defendant as an absconding
Debtor, shall, notwithstanding the suing out of the Writ of
attachment, be entitled to proceed to Judgment and execution"
in his suit in the usual manner; and if he shall obtain execu-
tion before the Plaintiff in any such Writ of Attachment, he
shall have the full advantage of his priority of execution in the -
same manner as if the property and effects of such absconding
Debtor still remained in his own hands and possession, subject
to the priorsatisfaction of all costs of suing out and executing
the Attachment if the Cowrt or a Judge shall so order ; Provided’
always, that nothing herein containcd shall prevent the Court -
in'which such action is brought or a Judge from setting aside
any such judgment and exccution, or staying proceedings
therein on the application of the Plaintiff on any Writ of At-
tachment, if such judgment shall appear to be fraudulent, or
such action has been brought in collusion with the absconding
Debtor, or for the frandulent purpose of defeating the just
claims of other Creditors of such absconding Debtor.

LVL
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LVL If any Sheriff to whoma Writ of Attachment-is de- ff the Sheriff
livered for execution, shall find any property or effects, or’ the find property
roceeds of any property or effects which have been sold as in the hauds

perishable, belonging to the absconding Debtor named in such Clerk of a
Wiit of Attachment, in the bands, custody and keeping of ‘any Divison
Constable or of any Bailiff or Clerk of a Division Court by }'é“f.{‘l‘i"ge‘"
virtae of any werrant of attachment issued under the provisions c¢.53.
of the Act of the Parliament of this Province, passed in the

Session beld in the thirteenth and fourteenth years of Her Ma-

jesty’s Reign, intituled, An Actto consolidate and amend the

several Acls now in force regulating the practice of Division

Courts ¢n Upper Canada, and to extend the Jurisdiclion of the

same, it shall be the duty of such Sheriff to demand and to take

from such Constable, Bailiff or Clerk, all such property or

effects, or the proceeds of any part thereof as aforesaid, and it

shall be the duty of such Constable, Bailiff' or Clerk, on de-

mand by such Sheriff and noiice of the. Writ of Attachment,

forthwith to deliver all such property, eftects and proceeds as

aforesaid to the Sheriff, upon penalty of forfeiting double the

value or the amount thereof, to be recovered by such Sherifl,

with costs of suit (which sheriff shall, after deducting his own

costs, hold and account for such penalty as part of the property

and effects of the absconding Debtor) ; Provided always, that Proviso 2
the Creditor who has sued out such Warrant of Attachment Creditor 1 ot
may proceed to judgment against the absconding Debtor in may proceed
the Division Court, and on obtaining Judgment, and serving a te judgment,
memorandum of the amount thereof, and of his costs to be ¢
certified under the hand of the Clerk of the Division Court, he

shall be entitled to satisfaction in like manneras and in rateable

proportion with the other Craditors of the ‘absconding Debtor

who shall obtain Judgment as hereinafter mentioned.

LVII. When several persons shall sue out Writs of Attach- Proceedings if
ment against any absconding debtor, the proceeds of the pro- :g;:"t“;kg";t
perty and effects attached and in the Sheriff’s hands, shall be writs against
rateably distributed among such of the Plaintiffs-in such Writs the same ab-
as shall obtain Judgments and issue execution, in proportion sg:gf;‘r‘g '
to the sums actually due upon such Judgments, and the Court ’
or a Judge may, in their discretion, delay the distribution, in
order to give reasonable time for the obtaining of  Judgment
against such absconding Debtor ; and every Creditor who shall
produce a certified memorandum from the Clerk of any Divi-
sion Court, of his Judgment as aforesaid, shall be considered
a Plaintiff in a Writ of Attachment who has obtained Judgment
and issued execution, and - shall be entitled to share accord-
ingly ; Provided always, that when the propesty and effects of proviso :
the absconding Debtor shall be insufficient to satisfy the smns Who shall
due to such Plaintiffs, none shall be allowed to share, unless ;}’rz‘pir‘f;lﬁm
their Writs of Attachment were issued and placed in the hands yot pay alls
of the Sheriff for execution within six months from the date of
the first Wit of Attachment, or in case of a Warrant of Attach-
ment, unless the same was placed in the hands of  the

Constable

of a Bailiff, or -

1
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Constable or Bailiff before or within six months after the date -
of the first Writ of Attachment. '

Whenalithe  LVIIL. If after the period of one month next following the
seizing Credi- return of any execution against the property and eflects of any
fors are satis- absconding Debtor, or after a period of one month from a dis-
ed, the . . : .
remeining pro- tribution under the order of the Court or a Judge, whichever
perty to be  shall last happen, and after salisfying the several Plaintifls
delivered up. entitled, there shall be no other Writ of Attachment or execu-
tion against the same property and effects in the hands of the -
Sherift, then all the property and eflects of the absconding
Deblor, or unappropriated moneys the proceeds of any part of
such property and eflects, remaining in the hands of the Sheriff,
together with all books of account, evidences of title or of
debt, vouchers and papers whatsoever belonging. thereto, shall
be delivered to the absconding Debtor or to the person or -
persons in whose “custody the same were found, or to any law-
fully appointed Agent of the absconding Debtor, and there-
upon the responsibility of the Sheriff in respect thereto shall .
determine. ‘

i

And with respect to the appearance of the Defendant and
the proceedings of the Plaintiff in default of appearance ; Be it -
enacted as follows:

Plaintiff need LIX. From the time when this Act shall commence and
1ot emter “ap- take effect, no appearance need be entered by the Plaintiff for

earance for the Defendant.
efendant.

(1852,5.26) X, In case of non-appearance by the Defendant where the
Proceedings  'Writ of Summons is indorsed in the special form hereinbefore
tance of Dee Provided, it shall be lawful for the Plaintiff on filing an
fendanton  affidavit of personal service of the Writ of Summons, or a rule
m‘;r:g’dem“y of Court, or a Judge’s order for leave to proceed under the
) provisions of this Act, and the Writ of Summons, at once to
sign final Judgment in the form contained in the Schedule (A)
T to this Act annexed, marked No. 7, bés, (on which Judgment no
Signing judg- dine i 1 shall i - o
ment. proceeding in error or appeal shall lie) for any sum not exceed:
ing the sum indorsed on the Writ, together with interest to the
date of the Judgment and costs to be taxed in the ordinary
way : and the Plaintiff may upon such Judgment, issue execu-

Execution. tion at the expiration of eight days from the last day for

) appearance, and not before ; Provided always, that it shall be
%’e‘}:;sd"mit lawful for the Court ora Judge, either before or after final
may be let in Judgment, toletin the Defendant to defend, upon an application
to defend. supported by satisfactory affidavits accounting for the non- -

(1852, 5. 27) appearance and disclosing a defence upon the merits.

LXI. In case of such non appearance where the Writ of -
And if the  Summons is not indorsed in the special form hereinbefore
writhe ot so provided, it shall be lawful for the Plajntiff on filing an
specially in- . . . 2 S
dorsed. affidavit of personal service of the Writ of Summons ora
Judge’s Order for leave to proceed under the provisions of this
Act,
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Act, and the Writ of Summons, to file a declaration indorsed

with a notice to plead in eight days, and to sign Judgment by Declaration.
default at the ‘expiration of the time 1o plead so indorsed as$ Signing judg--
aforesaid, and in the event of no plea being filed and served ment.

where the cause of action mentioned in the declaration is for

any of the claims which might have been inserted in the

special indorsement on the Writ of Summons, the Judgment

shall be final, and execution may issue for an amount not Execution.
exceeding the amount indorsed on the Writ of Summons with

interest and costs ; Provided always, that in such case the proviso: asto
plaintiff shall not be entitled to more costs than if he had made Costs.

such special indorsement and signed Judgment upon non- (1852, 5. 28.).

appearance.

LXII. The Defendant may appear at any time before Judg- Plaintiff mey
ment, and if he appear after the time specified either in the apprar gt any
Writ of Summons or in the warning indorsed in any Writ ;:,Tf;m:ﬁ’e
of Capias served on him, or in any rule or order to proceed as
if personal service had been effected, he shall, after notice of
such appearance. to the - Plaintiff or his Attorney, as the case His position..
may be, be in the same position as to pleadings or other pro-
ceedings in the action as if he had appeared in time ; Provided Proviso.
always, that a Defendant appearing after the time appointed
by the Writ, shall not be entitled to any further time for
pleading or any other proceeding, than if he had appeared
within such appointed time : Provided also, that if the Defen- proviso.
dant shall appear after the time appointed by the Writ, and (1852, s.29.).
shall omit to give such notice of his appearance, the Plaintiff

may proceed as in case of hon-appearance.

LXIII. Every appearance by the Defendant in person shall Defendant ap-
give an address at which it shall be sufficient to leave all PE2TE 1.
pleadings and other proceedings not requiring personal service, aﬁ’:ﬁﬁ,;;;f;,f
and if such address be not given, the appearance shall notbe o, . .
received, and if an address as given shall be illusory or ines S ,e‘?,a'y
fictitious, the appearance shall be irregular and may be set be served.
aside by the Court or a Judge, and the Plaintiff may be (1852, 5. 30.)
permitted to proceed by sticking up the proceedings in the
office from whence the Writ was sued out. :

LXIV. The mode of appearance to every such Writ of Sum- Mode and
mons or under the authority of this Act, shall be by filing with ;‘L’;’r‘ag‘c:”
the proper officer in that behalf, a memorandum in writing (1852, s, 31.)

according to the following form, or to the like effect :

A.B., Plaintiff, against C. D. Defendant, ] The Defendant, C.
) ' D.appears inperson

or
against C. D. and another or

or E.F. Attorney forC.
against C. D. and others. | D. appears for bim.

(If the Defendant appears in person, here give his address.)

Entered the day of A.D., 18
LXV
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At what time  LXV. All such proceedings as are mentioned in any ‘Writ of’
gertin pro-  Summons or Capias, or notice or warning thereto or thereon,:
eedings .may . - : . s ‘ :
be tuken if ~ issued, made or given by authority of this Act, may be had and-
Defendant do talen (in default of a Defendant’s appearance or putting in-
motappear  special bail) at the expiration of ten days from the service or-
execution thereof, on whatever day the last of such ten days -

I’;’D‘i‘i’f“ﬁ" may happen to fall, whether in term or vacation ; Provided.

% always, that if the last of such ten days shall in any case
happen to fall on a Sunday, Christmas Day or Good Friday, in-

either of such cases the following day, or the following Monday

when Christimas Day falls cn a Saturday, shall be considered

Proviso: for  as the lastof suchten days; Provided also, that if such Writ

Dog-days:  shall be served or be executed on any day between the first day
of July and the twenty-first day of August in any year, special -
bail may be put in by the Defendant on bailable process, or
appearance entered by the Defendant on process not bailable, at’

~ Proviso. the expiration of such ten days; Provided also, that no decla-

Dog-days.  ration or pleading alter declaration shall be filed or served

(1852, & 52.) between the said first day of July and the said twenty-first day
of August.

Proceedings it LXVI. In any action brought against two or more Defen-
%):?:nginﬂlsp dants when the Writ of Summons is indorsed in the special
appearand form hereinbefore provided, if one or more of such Defendants’
othiers donot _only shall appear and another or others of them shall not -
the ki being appear, it shall be lawful for the Plaintiff to sign Judgment -
dreed.” " against such Defendant or Defendants only as shall not have
(1852, s. 33.) appeared, and before declaration againstthe other Defendant
or Defendants, to issue execution thereupon, in which case he -
shall be taken to have abandoned his action against the Defen-
dant or Defendants who shall have appeared ; or the Plaintiff-
may before such execution declare against such Defendant or
Defendants as shall have appeared, stating by way of sug-
gestion the Judgment obtained against the other Defendant or
Defendants who shall not have appeared, in which case the-
Judgment so obtained against the Defendant or Defendants
who shall not have appeared, shall operate and take effect in+
like manner as a Judgment by default obtained before the:
commencement of this Act against one or more of several
Defendants in an action of debt. ‘

And with respect to the joinder of parties to actions ; Be it’
enacted as follows: ’ : 3

Court may in  LXVIL It shall be lawful for the Court or a Judge at any
certain cases ime before the trial of any cause, to order that any person or
order any s e 2T e s e il
party not persons not joined as Plaintiff or Plaintiffs in such cause shall
joined as be so joined, or that any person or persons originally joined as
Plaintiff or Plaintiffs shall be struck out from such cause, if it
shall appear to such Court or Judge that injustice will not be -

done
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done by such amendment, and that the person or persons to be Plaintff, to be ‘
added “as aforesaid, consent either in person or by writing s joined, or a
ander his, her or their hands to be so joined, or that the person }’:’gggt’]‘gg
or persons 1o be struck out as aforesaid, were originally intro- out before
duced without his; her or their consent, or that such person or trial:

e : . . : L (1852, s. 34.)
persons consent in manner aforesaid to be struck out; and such
amendment shall be made upon such terms as to the amend- ‘
ment of the pleadings, if any, postponement of the trial, and
otherwise, as the Court or Judge by whom such amendment is
made shall think proper ; and when any such amendment shall
have been made, the liability of any person or persons who
shall have been added as co-Plaintiff or co-Plaintiffs shall,
subject 1o any terms imposed as aforesaid, be the same as if
such person or persons had been originally joined in such
cause.

LXVIHI In case it shall appear at the “trial of any action Procecdingsfor
that there has been a mis-joinder of Plaintiffs, or that some ;'Ege',‘,i'ggﬁfdg
person or persons not joined as Plaintiff or Plaintiffs ought to of Plaintiffs ;
have been so joined, and the Defendant shall not at or before o an omis®

. . . . . cee sion 1o join
the time of pleading have given notice in Wrntng that he those who
objects to_such non-joinder, specifying therein the name or ought to be
names of such person or persons, such mis-joinder or non- ﬁl?ﬁg’tgg{,w
joinder may be amended as a variance at the trial by any the Defendant
Court of Record holding plea in civil actions, and by any "o having
Judze sitting at nisi prius, or other presiding officer, in like given notce

S > ’ S 720 of objection.
manner as to the mode of amendment and proceedings conse-
quent thereon, or as near thereto as the circumstances of the
case will admit, as in the case of amendment of variances
under the Act of the Parliament of Upper Canada, passed in
the seventh year of the Reign of King William the Fourth, inti- .
tuled, An Act for the further amendment of the law and the better ﬁ{,"iU‘: (;
advancement of Justice, if it shall appear to sach Courtor
Judge or other presiding officer, that such mis-joinder or non-
joinder was not for the purpose of obtaining an undue advantage,
and that injustice will not be done by such arnendment, and
that the person or persons to be added as aforesaid, consent
either in person or by writing under his, her or their hands to
be so joined, or that the person or persons to be struck out as
aforesaid were originally introduced without his, her or their
consent, or that such person or persons consent in manner
aforesaid to be so struck out, and such amendment shall be
made upon such terms as the Court or Judge orother presiding
officer by whom such amendment is made, shall think proper ; Liabilty of
and when any such amendment shall bave been made, the P00 1o
liability of any person or persons, who shall have been added jeined as

as co-Plaintiff or co-Plaintiffs' shall subiect to any terms im- Piaintifs.
3 597 Y (1852, . 35.)

posed us aforesaid, be the same as if such person or persons
had been originally joined in such action. :

LXIX. In case such notice be given, or any plea in abate- Ifsuch notice
ment of non-joinder of a person or persons as co-Plaintift or have been
' co-Plaintiffs Hefendant,

Defendant, or
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non-joinder be co-Plaintiffs (in cases where such plea in abatement may be
pleaded in  pleaded) be pleaded by the Defendant, the Plaintiff shall be at
ﬁ’g’;én?tés‘) liberty, without any order, to amend the writ and other proceed- ,
' ings before plea, by adding the name or names of the person
or persons named in such notice or plea in abatement, and to
proceed in the action without any further appearance, on pay-
ment of the costs of and occasioned by such amendment only,
and in such case the Defendant shall” be at liberty to plead
de novo.

Mis-joinder of  LXX. It shall be lawful for the Court or a Judge in the case-
g;g’;&:jb .. of the joinder of too many Defendants in any action on contract,
fore trial in ~ at any time before the trial of such cause to order that the
action on con- name or names of one or more of such Defendants be struck
tract. out, if it shall appear to such Court or Judge that injustice will
not be done by such amendment, and the amendment shall be
made upon such terms as the Court or Judge by whom such
Andattrial.  amendment is made shall think proper; and in case it shall
(1852 5. 37,) appear at the trial of auy action on contract, that there has been
a mis-joinder of defendants, such mis-joinder may be amended
as a variance at the trial in like manner as the ‘mis-joinder of
Plaintiffs has been hereinbefore directed to be amended, and :
upen such terms as the Court or Judge or other presiding
officer by whom such amendment is made shall think proper.

Ifthenon- ~ LXXI In any action on contract where the non-joinder of
ifé‘n’:i‘?::;s"{)fe' any person or persons as co-Defendang or co-Defendants has
pleaded in  been pleaded in abatement, the Plaintiff shall be at liberty,
abatement in - without any order, to amend the Writ of Summons and the
such action-  geclaration by adding the name or names of the person. or
persons named in such plea in abatement as joint contractors,
and to serve the amended Writ upon the person or persons so
named in such plea in abatement, and to proceed against the
_ original Defendant or Defendants and the person or persons
P{‘S’Y‘;"- 3g.y S0 named in such plea in abatement ; Provided that the date
(18928 33 of such amendment shall, as between the person or persons so
named in such plea of abatement and the Plaintiff, be con- .
sidered for all purposes as the commencement of the action.

Costs of such  LXXII. In all cases after such plea in abatement and amend-
glljzt'"sf‘f“te' ment, if it shall appear upon the trial of the action that the ‘
T person or persons so named in such plea in abatement was or
were jointly liable with the original Defendant or Defendants,

the original Defendant or Defendants shall be entitled as against
the Plaintiff to the costs of such plea in abatement and amend-

Judgmentas ment; but if at such trial it shall appear that the original -

regards De- . . . K

fendants Defendant or any of the original Defendants is or are liable,
liable or not but that one or more of the persons named in such pleain’

liable, respect: ahatement is or are not liable as a contracting party or parties, -
v the Plaintiff shall nevertheless be entitled to J udgment against
the other Defendant or Defendants who shall appear to be

liable,
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liable, and every Defendant who is not so liable shall have"

Judgment and shall be entitled to his costs as against the

Plaintiff, who shall be allowed the same together with the
costs on the plea in abatement and amendment, as costs in the
cause against the original Defendant or Defendants who shall
have so pleaded in abatement the non-joinder of such person ;
Provided that any such Defendant who shall have so pleaded
in abatement, shall be at liberty on the trial to adduce evidence
of the liability of the Defendants named by him in such plea
in abatement.

LXXIII. Provided always thatin any action to be brought
in Upper Canada against any joint obligor or contractor, the

Proviso.

(1852, 5. 39.)

Action not to
abate by non-
joinder ot

action shall not abate on account of any other joint obligor or Joint contract-

contractor not being made a Defendant, unless the party plead-
ing such non-joinder shall aver in his plea that such joint
obligor or contractor is living within the limits of Upper
Canada, and shall state the place of his residence, nor unless
an affidavit of the truth of such plea be filed therewith.

LXXIV. The joint obligation, contract or promise may be
given in evidence against any one or more of the joint obligors
or contractors, and shall have the same force and effect for the
recovery of Judgment thereon as if it were only the obligation,
contract or promise of the Defendant or Defendants actually
sued. R

LXXV. Causes of action of whatever kind, provided they
be by and against the same parties and in the same rights,
may be joined inthe same suit, but this shall not extend to
replevin or ejectment ; and where two or more of the causes of
action so joined are local and arise in different Counties, the
venue may be laid in either of such Counties, but the Court or
a Judge shall have power to prevent the trial of different
causes of action together, if such trial would be inexpedient,
and in such case the Court or aJudge may order separate
records to be made up and separate trials to be had ; Provided
always, that nothing herein contained shall be construed to
restrict. or diminish the obligation or right of a Plaintiff to in-
‘clude in one action all or any of the drawers, makers, endorsers
and acceptors of any Bill of Exchange or Promissory Note.

LXXVI. In any action brought by a man and his wife on
any cause of action accruing personally to the wife, in respect
of which they are necessarily co-Plaintifs, it shall be lawful for
the husband to add thereto claims in his own right, and separate
actions brought inrespect of such claims may be consolidated,
if the Court or a Judge shall think fit; Provided, that in case
of the death of either Plaintiff, such suit, so far oniy as relates
to the causes of action, if any, which do not survive, shall
abate. : o '

And

or, &c., un-
less it be
averred and
sworn that he
lives in )
Upper Ca-
nada.

59 G. 3, c. 25.

Joint contract
&c, may be
given in evi-
dence against
any one con=
tractor, &c.
59 G. 3, c. 25.

Several causes
of action may
be joined, sub-
ject 1o certain
conditions,

Court may
order separate
trials.

Proviso: as.to
promissory
notes, bills,

&

C. .
(1852, s. 41.)

Cases where
a husband and
wife are co-
Plaintiffs..

Proviso.

(1852, s. 40.)
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And for the determination of questions raised by the consent
of the parties without pleading ; Be it enacted as follows:

Parties may LXXVII. Where the parties to an action are agreed astothe
agree upon an question or questions of fact to be decided between them, they
:.;SLU(;{ % may, after writ issued and before  Judgment, by consent and
order of a Judge, (which order any Judge shall have power to
make upon being satistied that the partics bave a bond fide
interest in the decision of such question or questions, and that
the same is or are fit to be tried,) proceed to the trial of any
question or questions of fact without formal pleadings, and such
question or questions may be stated for trial in an issue in the
Form of stat- form contained in the Schedule (A) to this Act annexed, marked
ing questions, No. 8, and such issue may be entered for trial and tried ac-
i“s‘;getriflgffo". cordingly in the same manner as any issue joined in an ordi-
(1852, s. 42.) hary action, and the proceedings in such action and issue shall
be under and subject to the ordinary control and jurisdietion of
the Court, as in other actions. ‘

And may LXXVIIL The parties may, if they think fit, enter into an
enter into  agreement in writing, which shall be embodied in the said or
agreement 10 apy subsequent order, that upon the finding of the Jury in the

. pay money. or

not, according affirmative or negative of such issue or issues, a sum of money

to the result. ~ to be fixed by the parties, or to be ascertained by the Jury upon

(1852, 5. 43.) the issue or issues and evidence submitted to them, shall be
paid by one of such parties to the other of them, either with or
without the costs of the action. .

Judgment LXXIX. Upon the finding of the Jury upon any such issue,

may be entet- Judgment may be entered for any such sum'as shall be so

ed and execu- o oreed or ascertained as aforesaid, with or without costs, as

&c., upon the the case may be, and execution may issue upon such Judg-

finding. ment forthwith, unless otherwise agreed, or unless the Court or

(1852, 5. 44, , Judge shall otherwise order for the purpose of giving either
party an opportunity for moving to set aside the verdict or for
a new trial. :

Proceedings LXXX. The proceedings upon any such issue may be recor-
may be re-  ded at the instance of either party ; and the Judgment, whether
corded, & 5 ctually recorded or not, shall have the same effect as any other
Effect of juds yudgment in a contested action

(852, 5. 45) '

2, 5. 45.

Parties moy LXXXI. The parties may, after writ issued and before
agrec upona Judgment, by consent and by order of a Judge, state any
special case question or questions of law in a special case for the opinion of
;‘:;;,‘if""”’lea& the Court, without any pleadings. R
(1852, s. 46.) -

And x:my ~ LXXXII. The parties may, if they think fit, enter intoan
agree to pay  ggreement in writing, which shall be embodied in the said or
go‘,‘]:;,t"afc’fy any subsequent order, that upon the Judgment of the Court
cording to the being given in the affirmative or negative of the question or
decision upon questions of law raised by such special case, a sum of money

- fixed:
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fived by the parties, or to be ascertained by the Court orin .ych case, &c.-
such manner as the Court may direct, shall be paid by one of (1832, s. 47.)
such parties to the. other of them, either with or without costs :

of the action, and the Judgment of the Court may be entered

for such sum as shall be so fixed or ascertained, with or with-

out costs as the case may be, and execution may issue upon

such Judgment forthwith, unless otherwise agreed or unless

stayed by proceedings in error or-appeal. :

LXXXIIL In case no agreement shall be entered into as 10 Costs, when
the costs. of such action, the costs shall follow the event, and be there is no

recovered by the successful party. iiﬁf,‘l’ﬁ‘ﬁ;‘; '

. L (1832, s. 48.)
And for the more expeditious determination of mere matters
of account ; Be it enacted as follows : ‘

LXXXIV. Ifitbe made to appear, at any time after the rp. courtor
issuing of the writ to the satisfaction of the Court or a Judge, a Judge on the
upon the application of either party, that the matters in dispute a!’_{’lhc‘“w? of
consist. wholly or in part of matters of mere account, which gy rofer the
cannot conveniently be tried in the ordinary way, it shall be whole or any
lawful for such Court or Judge, upon such application, .if  they Part o ar.ar=
or he think fit, to decide such matter.in a summary manner,..or cer or ’:;gmy
to order that such matter, either wholly or in part, be referred to Judge. ™"
an arbitrator appointed by the parties, or to_an officer of the gpgorcing
Court, or in country causes to the Judge of any County Court, such order or
upon such terms as to costs and otherwise as such Court or ?"“smn undex
Judge shall think reasonable ; and the decision or order of such (jgs4, 5, 3.)
Court or Judge, orthe award or certificate of such referee, = -~ ~
shall be enforceable by the same process as the .finding,.of a
Jury upon the matter referred. '

LEXXV. If it shall appéar‘ to the Court or a Judge that the Any inciden-
allowance or disallowance of any particular item or items in !a! que-‘i%ﬂ of
such account depends upon a question of law fit to be decided lﬁfiégsybyihe
by the Court, or upon 2 question of fact fit to be decided by a Court, or one
Jury, it shall be lawf{ul for such Court or Judge to direct a case ?f fact by a
to be stated or an issue or issues to be tried ; and the decision of 5:;3,;{"&';:
the Court upon such case, and the finding of the Jury upon or issue.
such issue or issues, shall be taken and acted upon by the arbi- (1854, 8.-4)
trator as conclusive. : ‘

LXXXVI. It shall be lawful for the arbitrator upon any arbitrator
compulsory reference under this. Act, or upon any reference by may make
consent of parties where the submission is or may be made a 2Vadin the

part T s Y mace form of a spe-
rule or order of any of the  Superior Courts of Law or Equity cial case.
in Upper Canada, if he shall think fit and if it is not provided
to the contrary, to state his award as to .the whole Or Effect thereof.
any part thereof, in the form of a special case for the opinion of (1854, s. 5.)
‘the Court,, and.when an. action is referred, judgment if so,or-
dered may be entered according to.the opinion;ofithe Court.

LXXXVIIL
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Proceedings LXXXVII. The proceedings upon any such arbitration as
before arbi- aforesaid shall, except otherwise directed hereby or by the
trator and bis submission or document authorizing the reference, be conducted
Es upon refe- in like manner and subject to the same Tules and enactments -
rence by con- as to the power of the arbitrator and of the Court, the atten-
Z‘;gg,i s 7.y dance of witnesses, the production of documents, enforcing or
? setting aside the award, or otherwise, as upon a_ reference

made by consent under a rule of Court or Judge’s order.

Casemay be  LXXXVIII In every case of reference to arbitration, whether

remitted o ypder this Act or otherwise, where the submission shall be
the arbitrator .
for reconside- ade a rule of any Court of Upper Canada, such Courtora

7ation, &c.,  Judge thereof shall have power at any time and from time to
whenever the time 10 remit the matters referred or any or either of them to the

refereace is . . . R . .
made o rule of Tcconsideration and redetermination of the arbitrator or arbitra-

Court. tors or umpire as the case may require, upon such terms as to
(1854, 5. 8.) ¢costs and otherwise as to the said Court or Judge may seem
proper.

Period within ~ LXXXIX. All applications to set aside any award made on
(‘;‘;E};;‘ tﬁl’é’g:’ a compulsory reference under this Act, shall and may be made
aside award  Within the first six days of the term next following the publica-
anust be made. tion of the award to the parties, whether made in vacation or
(1854,5.9.) term; and if no such application be made, or if norule be

' granted thereon, or if any rule granted thereon be afterwards

discharged, such award shall be final between the parties.

Awardmay,  XC. Any award made on a compulsory reference under this
by orderofa Aot may, by authority of a Judge on such terms as to himma
judge, be en- , may, by y g $ § y
Yorced tho’ the Seem reasonable, be enforced at any time after six days from
said period  the time of publication, notwithstanding that the time for
,Zﬁsp;‘:;. moving to set it aside has not elapsed.
(1834, 5. 10.) :
When parties ~XCI. Whenever the parties to any deed or instrument in
to any instru- Writing to be hereafter made or executed, or any of them, shall
ment hereafier agree that any then existing or future differences between them
agreed that ~ Or any of them shall be referred to arbitration, and any one or
any difference more of the parties so agreeing or any person or persons claim-
between them jp o through or under him or them, shall nevertheless commence
:shall be re- S S )
ferred to arbi- any action at Law or suit in Equity against the other party or
tration, the  parties or any of them, or against any person or persons claim-
'}’l‘l’(‘l‘grf_, way  ing through or under him or them in respect of the matters so
stay proceed- agreed to be referred or any of them, it shall be lawful for the
ingsinany — Court in which such action or suit is.brought or a Judge there-
respecting | of, on application by the Defendant or Defendants or any of
such diffe-  them after appearance and before plea or answer, upon being
vence, on ap- satisfied that no suflicient reason exists why such matters can-
detendant and Ot be or ought not to be referred to arbitration according
proof of cer-  to such agreement as aforesaid, and that the Defendant was at
dain matters. - the time of the bringing of such action or suit and still is rea-:
dy and willing to join and concur inall acts necessary and
proper for causing such matters so to be decided by arbitration,

0.
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~ to make a rule or order staying all proceedings in such action

or suif, on such terms asto costs and otherwise, as to such

Court or Judge may seem fit ; Provided always, that any such Proviso.

rule or order may at any time afterwards be discharged or va- (1854, 8. 11)
ried as justice may require. L ‘

XCII. If in any case of arbitration, the document authorizing Provision for
the reference provides that the reference shall be to a single supplying the
arbitrator, and all the parties do not, after differences have place of a
arisen, concur in the appointment of an arbitrator, or if any fuge 8-
appointed arbitrator refuse to act, or become incapable of acting, pire, dying,
or die, and the terms of such document do not shew that it ’e';"SZE;' to
was intended that such vacancy should not be supplied, and s, e
the parties do not coucur in appointing a new one, or-if, where reference does
the parties or two arbitrators are at liberty to appoint an umpire not :}1“‘;‘: et
or third arbitrator, such parties or arbitrators do not appoint an i:]i:place
umpire or third arbitrator, or if any appointed umpire or third should not be
arbitrator refuse to act, or become incapable of acting, or die, Supplied-
and the terms of the document authorizing the reference do not
shew that it was intended that such vacancy should not be sup-
plied, and the parties or arbitrators respectively do not appoint
anew one, then and in every such instance, any party may Notice.
serve the remaining parties or the arbitrators, as the case may
be, with a written notice to appoint an arbitrator, umpire or third
arbitrator respectively; and if within seven clear days after such
notice shall have been served, no arbitrator, umpire or third ar-
bitrator be appointed, it shall be lawful for any Judge of any of A Judge to
the Superior Courts of Law or Equity in Upper Canada, upon e
summons to be taken out by the party having served such notice faylt of the
as aforesaid, to appoint an arbitrator, umpire or third arbitrator proper party.
as the case may be, and such arbitrator, umpire or third arbitra- (184, €. 12)
tor respectively, shall have the like power to act in the reference
and make an award as if he had been appointed by consent of
all parties.

XCIIl. When the reference is or is intended to be 10 two ar- When the Te=
bitrators, one appointed by each party, it shall be lawful for ference is to
either party in case of the death, refusal to act or incapacity bk :;%‘t;:;
of any arbitrator ‘appointed by them, to substitute a new arbi- party neglects
trator, unless the document authorizing the reference shew that to appoint,
it was intended that the vacancy should ' not be supplied, and if 3¢ o'aer may,
on such a reference one party fail to appoint an arbitrator either notice, &e.,
originally or by way of substitution ‘as aforesaid, for seven appoint his
clear days after the other party shall have appointed an 2riifalorte
arbitrator and shall have served the party so failing with no- unless the re-
tice in writing to make the appoiniment, the party who has fe.;em";'hpt:;h
appointed an arbitrator may appoint such arbitrator to act as :;c:;cya e
sole referee in the reference, and an award made by him shall should” not be
be binding on both parties as if the appointment had been by con- supplied.
sent ; provided however that the Court or a Judge may revoke Proviso
such appointment on such terms as shall seem just. - (1854, 5. 13)

9 | ‘ XCIV,
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Twe arbitra-  XCIV. When the reference is to two arbitrators and the
tors may al- terms of the document authorizing it do not shew that it was
ways appoint jntended that there should not be an umpire, orprovide other-

an umpire, . - . .
lessthe’  wise for the appointment of an umpire, the two arbitrators may
;effggr{ge appoint an umpire at any time within the period during which
orbid it. . A . Lo ! :

(1854, 5. 14.) they have power to make an award, unlessthey be called upon

by notice as aforesaid to make the appointment sooner.

Awardtobe  XCV. The arbitrator acting under any such document or
made within compulsory order of reference as aforesaid, orunder any order
acertainpe- yeferring tue award back, shall make his award under his hand
and (unless such document or order respectively shall contain
a dificrent limit of time) within three months after he shall have
been appointed and shall have entered on the reference, or shall
have been called upon to act by a notice in writing from any
Period may be Party, but the parties may by consent in writing enlarge the
enlarged. term for making the award ; and it shall be lawful for the Supe-
rior Court of which such submission, document or order is or
may be made a rule or order, or for any judge thereof, for good
cause to be stated in the rule or order for enlargement from
time to time, to enlarge the term for making the award, and if
no period be stated for the enlargement in such consent or
order for enlargement, it shall be deemed an enlargement for:
When the Um- one month ; and in any case where an umpire shall have been
%‘ig’;i“’s“ 10501) appointed, it shall be lawful for him to enter on the reference
54,5 15 in lieu of the arbitrators if the latter shall have allowed their
time to expire without making an award, or shall have deli-
vered to any party or to the umpire a notice in writing stating
that they cannot agree.

‘When the XCVI. When any award made on any such submission, do-
award directs cument or order of reference as aforesaid, directs that possession
I:’:fessw"_“f, of any lands or tenements capable of being the subject of an
property . . - A :
tobe doliver. action of ejectment shall be delivered to any party either forth-
ed, the Court with or at any future time, or that any such party is entitled to
such ﬂ?lﬂy the possession of any such lands or tenements, it shall be lawful
and entorce °_ for the Court of which the document authorizing the reference
:xll :rstaij“ffe"l is oris to be made a rule or order, to order any party to the
ment in 2jecl- reference who is in possession of any such lands or tenements,
(1854, 5. 16.) or any person in possession of the same claiming under or put
in possession by him since the making of the document autho-
rizing the reference, to deliver possession of the same to the
party entitled thereto pursuant to the award, and such rule or
order to deliver possession shall bave the effect of a Judg-
ment in ejectment against every such party or person named in
it, and execution may issue and possession shall be delivered
by the sheriff as on a judgment in ejectment. i

Every sub- XCVII. Every agreemént or submission to arbitra.tiozi,‘\bj’:
phission 1021 consent, whether by deed or instrument in writing not under
1tration inay B nrtsof
bomnde a ) seal, may be made a rule of any one of the Superior Courts ol
rule of Court, law or equity in Upper Canada on the application of any party:
‘ . thereto,
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thereto, unless such agreement or submission contain Words. unless the jns-
purporting that the parties iniend that it should not be made trument forhid
arale of Court; and if inany such agreement or submission *
it is provided that the sume shall or may be made a rule of one gfn:‘f}‘,“gfwn
in particular of such Superior Courts, it may be made a rule of made a rule,
that Court only ; and if when there is no such provision a case And ifa case
be stated for the opinion of one of the Superior Courts and such be stated in -
Court be specified in the award, and the document authorizing f};e award for
the reference have not before the publication of the award to o Copiuion of
the parties been made a rule of Court, such document may be

made « rule only of the Court specified in the award; and Other Courts
when in any case the document authorizing the reference is or not to inter-
has been made a rule or order of any one of such Superior €ﬁ§§4 s 17)
Courts, no other of such Courts shall have any jurisdiction to N
entertain any motion respecting the arbitration or award..

And with respect to the language and form of pleadings in
general ; Be it enacted as follows: ‘

XCVIII. All statements which need not be proved, such as siatemnents
the statement of time, quantity, quality and value where these Which need
are immaterial, the, statement of losing and finding, and bail- not 2° [roved
ment in actions for goods and their value—the statements of made.
acts of trespass having been committed with force and arms (1953, s. 49,)
and against the peace of our Lady the Queen—the statement
of promises which need not be proved, as promises in indebi-
tatus counts and mutual promises to perform agreements, and
all statements of a like kind, shall be omitted.

XCIX. Either party may object by demurrer to the Plea- perirrers to7
ding of the opposite party on the ground that such pleading be for sub- J
does not set forth sufficient ground of action, defence or reply, stance only.
asthe case may be ; and where issue is joined on such demuz- Court may
rer, the Court shall proceed and give Judgment according as S“":ﬁ“‘igf;’enf
the very right of the cause and matter in law shall appear unto tance. whthoat
them, without regardiug any imperfection, omission, defect in regarding
orlack of form, and no Judgment shall be arrested, stayed or form.

. e . e L 1. (183258, 50,y
reversed for any such imperfection, omission, defect in or lack .
of form.

C. After this Act comes into operation, no pleading or amen- ﬁﬁgﬁsad};'f
ded pleading shall be deemed insufficient for any defect which cause now
could heretofore only be objected to by special demurrer. pleadable onty

by special de-
: L murrer.

CL If any pleading be so framed as to prejudice, embarrass, (1852, s. 51.)
or delay the fair ‘trial of the action, the opposite party may Unfair plead-
apply to the Court or a Judge tostrike out or amend such plead- ings may be
Ing, and the Court or any Judge shall make such order respect- :;"e‘,’,%e“’j“f" or
ing the same, and also respecting the costs of the application, (1852, s. 52.)

as such Court or Judge shall see fit.

g+ | CIL
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Notice instead  CII. No rule to declare, to declare peremptorily, to reply or
of Rule, to de- plead any pleading whatever, shall be allowed, but a notice
°‘“8'_.f’2"3‘;' 53.) requiring the opposite party to declare, reply, rejoin,. or other-
(832, 5. 53. wise, as the case may be, within eight days, otherwise Judg-
ment, shall be sufficient ; and such notice may be delivered
separately or be indorsed on any pleading which the other
party is required to answer. Lo

Entering, CIIL. Every declaration or other pleading shall be entitled

dating, and . of the proper Court, and of the day of the month and year when

Meadings. ~ the same was filed, and shall bearno other time or date, and

(1852, s. 54.) every declaration or other pleading shall also be entered on the
record made up for trial, and on the Judgment Roll, under the
date of the day of the month and year when the same respec-
tively took place, and without reference to any other time or
date, unless otherwise specially ordered by the Court ora
Judge.

Profert, oyer, CIV. It shall not be necessary to make profert of any deed

&c.,unneces- or other document mentioned orrelied onin any pleading; and,

(1852, s. 55.) if profert shall be made, it shall not entitle the opposite party

’ to crave oyer of or set out upon oyer, such deed or other docu-
ment.

Setting out in  CV. A party pleading in answer to any pleading in which
answer dgc“' 4 any document is mentioned or referred to, shall be at liberty to
f;i',',‘spf:aﬁf;f_, set out the whole or any part thereof which may be material,
(1852, s. 56.) and the matter so set out shall be deemed and taken to be part

of the pleading in which it is set out.

As'to aver- CVI. It shall be lawful for the Plaintiff or Defendant in any
Tent of per-  gction to aver performance of conditions precedent generally,
non ’Sé'r‘ff,,f’ T and the opposite party shall not deny such performance gene-
mance ofa  rally, but shall specity in his pleading the condition or condi-

zgggi]ltion pre- tions precedent the performance of which he intends to contest,

1852, 5. 57. ) o
(15, ) And with regard to the time and manner of declaring ; Be it
enacted as follows:

Plintif most CVIL A plaintiff shall be deemed out of Court unless he
declare within declare within one year after the Writ of Summons is return-

a year.
(1852, s. 58.) 2ble.

Commence. . CVIIL. Every declaration shall commence as follows, or to
ment of decla- the like effect : ¢ (Venwe.) A. B.by E. F. his Attorney (orin
ration. ¢ person, (as the case may be) sues C. D., who has been sum-

2’1"3";%;‘55‘0"59) “ moned (or arrested) by virtue of a Writ issued on the
[13

day of A. D., 18 , for (here state cause of action) ”:.
and shall conclude as follows or to the like effect, ¢ and the
« Plaintiff claims £ , (or if the action is brought to recover
“ specific goods,) the Plaintift claims a return of the said goods
« or their value, and £ for their detention.” S X
‘ CIX.
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CIX. Inall cases in which after a plea in abatement of the Commence-
non-joinder of another person as Defendant, the Plaintiff shall, ment after
without having proceeded to trial on an issue thereon, com- 2btemest for
mence another action against the Defendant or Defendants in (|85‘g 5. 60.)
the action in which such plea in abatement shall have. been .
pleaded, and the person or persons named in such plea in abate-
ment as joint contractors, or shall amend by adding the
omitted Defendant or Defendants, the commencement of the
declaration shall be in the following form, or to the like effect :

“ (Venue.) A. B. by E. F., his Attorney, (or in his own porp.
¢ proper person, sues C. D. (fhe defendant originally named
“ in the Summons) who has been summoned (or arrested) by
“ virtue of a Writ issued on the day of A.D
“18 , and G. H., which said C. D. has heretofore pleaded
“ in abatement the non-joinder of the said G. H. for,” &ec.

CX. In actions of libel and slander, the Plaintiff shall Avermentsin
be at liberty to aver that the words or matter complained of actions for
were used in a defamatory sense—specifying such defamatory i) -
sensc without any prefatory averment to show how such words (1832, s. 61.)
or matter were used in that sense, and such averment shall be
put in issue by the denial of the alleged libel or slander; and
where the words or matter set forth, with or without the alleged
meaning, show a cause of action, the declaration shall be suffi-
cient,

And as to pleas and subsequent pleadings; Be it enacted
as follows :

CXI. No rule to plead or demand of plea shall be necessary, Notice to

and a notice to plead served shall be sufficient. lc’llgﬁf suffi-
ST L. (1832;s.62)
CXIIL In cases where the Defendant is within the jurisdic- ;.. ¢,

tion, the time for pleading in bar, unless extended by the pleading in

Court or a Judge, shall be eight days, and a notice requiring bar, when De-
. . ‘ st fendant is

the Defendant to plead thereto in eight days, otherwise judg- wiii the

ment, may be indorsed on the copy of the declaration served jurisasction.

or delivered separately. (1852,s. 63.)
CXIII. Express colour shall no longer be necessary in any Exprass
pleading. ’ colour unne-
° ‘ cessary.

‘ s (1852, s. 64.)
CXIV. Special traverses shall :not be necessary in any ,.4 special
pleadiug. ' . traveises.
(1852, s. 65.)
CXV. In a plea or subsequent pleading it shall not be ne- Certuin alle-
cessary to use any allegation of actionem non or actionem wulte- gations and
rius non, or to the like effect, or any prayer of Judgment ; nor Payers nt
shall it be necessary in any replication or subsequent pleading (1352, s. 66.)
to use any allegation of prec/ud: non, or to the like effect, or any
prayer of Judgment. :
CXVI.
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Commence- CXVI. No formal defence shall be required in a plea or
ment of plea, avowry Or cognizance, and it shall commence as follows, or to
&e. the like eflect :—¢ The Defendant, by E. ¥, his Attorney, (or

“ in person, as the case may be) says that (lere stale first defence)” ;
Second plea, 2and it shall not be necessary to state in a second or other plea
&c. or avowry or cognizance, that it is pleaded by leave of the
Court or a Judge or according to the form of the statute, orto
that effect, but every such plea, avowry or cognizance, shall
be written in a separate paragraph and numbered, and shall
commence as follows, or to the like effect ; *“ And for a second
(&e.,) plea 1o (stating to whaz it is pleaded) the Defendant says
Formal con-  that &c.,” and no formal conclusion shall be necessary to any

clusion unne-" 1 . . ‘. N :
cessary. piea, avowry, cognizance, or subsequent pleading.

(1852, s. 67.) ;
Defence CXVII. Any defence arising after the commencement of any
arising after  action shall be pleaded according to the fact without any formal
action, how  commencement or conclusion, and any plea which does not
(1852, s. 68.) state whether the defence therein set up arose before or after

action shall be deemed to be a plea of matter arising before

action.

Or after the CXVIIL In cases in which a plea puis darrein continuance
tast pleading.  has heretofure been pleadable in Banc or at Nisi Prius, the
same ‘defence may be pleaded with an allegation that the
matter arose after the last pleading ; but no such plea shall be
Affidavitre- ~allowed unless accompanied by an affidavit that the matter
quired. thereof arose within eight days next before the pleading of such
(1852, 5. 635 plea, or unless the Court or a Judge shall otherwise order.

D CXIX. It shall be lawful for the Defendant in all actions.
efendant . . .
may pay  (except actions for assault and battery, false imprisonment,
money inte Jibel, slander, malicious arrest or prosecution, criminal con-
'gfgg;m?:“'m versation or debauching of the Plaintifi’s daughter or servant),
cases. and (by leave of the Court or a Judge upon such terms as they
or he may think fit,) for one or more of several Defendants, to
pay into Court a sum of money by way of compensation or
amends ; provided that nothing herein contained shall be taken
to affect the provisions of a certain Act of the Parliament of
this Province, passed in the Session of Parliament holden in
13&14 V. ' the thirteenth and fourteenth years of Her Majesty’s Reign,

(ci8650é 5. 70) intituled, An Act to amend the law relating to slander and
w7 libel.

Such payment CXX. When money is paid into Court, such payment shall

how pleaded. be pleaded in all cases as near as may be in the following:

(1852, 8. 71.) form, mutatis mutandis : ¢ The Defendant, by E. F., his At-
¢ torney (or in person, &c.,) (if pleaded to part, say, asto £ -
¢ parcel of the money claimed), brings into Court the sum of -
“£ , and says the said sum is enough to satisfy the claim
¢ of the Plaintiff in respect of the matter herein pleaded to.”

CXXL
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CXXI. No rule or Judge’s Order to pay money into Court No rule or
shall be necessary except in the case of one or more of several orderrequired,
Defendants, but the money shall be paid to the proper Officer Exception.
of either Court who shall sign a receipt for the amount in the (1832, 5. 72.)
margin of the plea, and the said sum shall be paid out to the
Plaintiff, or to his Attormney upon a written authority from the
Plaintiff, on demand.

CXXII. The Plaintiff, after the filing and service of a plea Reply of
of payment of money into Coutt, shall be at liberty to reply to Plaintiff in
the same, by accepting the sum so paid into Court in full satis- Such. cases
faction and discharge of the cause of action in respect of which
it has been paid in, and he shall be at liberty in that case to Plaintiff sa--
tax his costs of suit, and in case of non-payment thereof within tisfied.
forty-eight hours, to sign Judgment for his costs of suitsotaxed ;
or the Plaintiff may reply that the sum paid into Court is not Plaintiff not
enough to satisfy the claim of the Plaintiff in respect of the satisfied.
matter to which the plea is pleaded, and in the event of an (18%2,8.73.)
issue thereon being found for the Defendant, the Defendant
shall be entitled to Judgment and his costs of suit.

CXXIIl. And because certain causes of action may be con- Pica good,
sidered to partake of the character both of breaches of contract ;h"“ﬁh 1 d“e“"'
and of wrongs, and doubts may arise as to the form of pleas breach of cort-
in such actions, and it is expedient to preclude such doubts ; tract as a’

“any plea which ‘shall be good in substance shall not be ob- o1l

jectionable on the ground of its treating the declaration either (1852, s. 74.)
‘as framed for a breach of contract or for a wrong. ,

CXXIV. Pleas of payment and set off, and all other plea- Distributive
dings capable of being construed distributively, shall be taken pleatobe
distributively, and if issue is taken thereon and so much thereof fﬁ%ﬁ&ely' =
as shall be a sufficient answer to part of the causes of action &
proved, shall be found true by the Jury, a verdict shall pass for
the Defendant in respect of so much of the causes of action as
shall be answered, and for the Plaintiff in respect of so much 1f on set off
of the causes of action as shall not be so answered ; and if Defendant
upon a plea of set off the Jury shall find a larger sum proved bro'e more
to be due from the Plaintiff to the Defendant than is proved to Plaintiff than
be due from the Defendant to the Plaintiff, a verdict shall pass to him.
for the Defendant for the balance remaining due to him, and (1852, &. 75.)
the Defendant shall have Judgment to recover such balance

and his costs of suit.

CXXV. A Defendant may either waverse generally such of Traversing
the facts contained in the declaration as might have been factsalleged
denied by one plea, or may select and traverse separately any E’iggglarffi',%ni
material allegation in the declaration although it might have &

been included in a general traverse.

CXXVI. A Plaintiff shall be at liberty to traverse the whole Traversiog
of any plea or subsequent pleading of the Defendant by a general 'e2%
T denial, (1852, & T7.)
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denial, or admitting some part or parts thereof to deny all the
rest or deny any one or more allegations.

Andreplica-  CXXVII. A Defendant shall be at liberty in the like manner
t_’l"s"fé&:'.zs s to deny the whole or part of a replication or subsequent plead-
(15925 78 ing of the Plaintiff

Joining issue. ~ CXXVIII. Either party may plead in answer to the plea or
subsequent pleading of his adversary, that he joins issue thereon,
which joinder of issue may be as follows, or to the like effect:
¢ The Plaintiff joins issue on the Defendant’s, first, (&e. spe-
“ cifying which or what part) plea.” ¢ The Defendant joins
¢ issue upon the Plaintiff’s replication to the first (&c. speci-

Joinder how ¢ fying 1which) plea,” and such form of Jjoinder of issue shall

°‘1”8‘55‘;“°sd1_8§°)° be deemed to be a denial of the substance of the plea or other

852, 5. 79 subsequent pleading, and an issue thereon ; and in all cases
where the Plaintifi’s pleading is in denial of the pleading of
the Defendant or some part of it, the Plaintiff may add a
joinder of issue for the Defendant.

Pleading and CXXIX. Either party may, by leave of the Court ora Judge,
demurring at  plead and demur to the same pleading at the same time, upon
thesumetime. » ) o (55 vit by such party or his Attorney, if required by the
Affidavit may Court or Judge, to the effect that he is advised and believes
E’fsrgg“gegb N that he has just ground to traverse the several matters proposed
777 to be traversed by him, and that the several matters sought to
be pleaded as aforesaid by way of confession and avoidance
are respectively true in substance and in fact, and that he is
further advised and believes that the objections raised by such
demurrer are good and valid objections in law, and it shall be .
in the discretion of the Court or a Judge to direct which issue
shall be first disposed of.

Several mat-  CXXX. The Plaintiff in any action may, by leave of the
tﬁfs(‘ing)'b‘je Court or a Judge, plead in answer to the plea or subsequent
il o pleading of the Defendant as many several matters as he shall
Courtorofa think necessary to sustain his action, and the Defendant in any.
Judge. action may by leave of the Court or a Judge plead in answer
to the declaration or other subsequent pleading of the Plaintiff,
as many several matters as he shall think necessary for his
Ounaffidavit  defence, upon an affidavit of the party making such applica-
ifrequired  tion or his Attorney, if required by the Court or a Judge, to the
effect that he is advised and believes that he has just ground
to traverse the several matters proposed to be traversed by him,
and that the several matters sought to be pleaded as aforesaid.
by way of confession and avoidance, are respectively true in.
Proviso, substance and in fact; Provided that the costs of any issue
Costs. either of fact or of law, shall follow the finding or Judgment
(1852, 5. 81.) on such issue, and be adjudged to the successful party, what-
ever may be the result of the other issue or issues. :

CXXXI.
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CXXXI. No rule of Court for leave to plead several matters Rule not
shall be necessary where a Judge’s Order has been made for required.
the same purpose. . (1852, s. 82.)

CXXXIL All objections to the pleading of several pleas, Objections
replications or subsequent pleadings, or several avowries or Wheg to he
cosnizances, on the ground that they are founded on the same ({gzg ,

3 g ‘ (1852, 5. 83.)
ground of answer or defence, shall be heard upon the sum-

mons to plead several matters.

CXXXIII The following pleas or any two or more of them Certain pleas
may be pleaded together as of course, without leave of the g:latiz}r’:ﬂ\]’éiad‘
Court or a Judge, that is to say: a plea denying any con- without leave.
tract or debt alleged on the declaration, a plea of tender as to (1852, s. 84.)
part, a plea of the statute of limitations, set off, discharge of
the Defendant under the Bankruptey or Insolvent law, plene
administravit, plene administravit praler, infancy, coverture,
payment, accord and satisfaction, release, not guilty, a denial
that the property an injury to which is complained of is the
Plaintiff’s, lecave and license’s son assault demesne, and any other
pleas which the Judges of the said Superior Courts, or any four -
of them of whom Chief Justices of the said Court shall be two,
shall, by any rule or order to be from time to time by them
made in term or vacation, order and direct.

CXXXIV. The Signature of Counsel shall not be required to Signature of

any pleading. ;‘;‘:}:::&“‘“
' (1852, s. 85.)

CXXXYV. Except in the cases herein specially provided for, Iy other cases,
if either party plead several pleas, replications, avowries, several pleas,
cognizances or other pleadings without leave of the Courtor a &c., shall not

> S be filed with~
Judge, the opposite party shall be at liberty to sign Judgment, out leave.
provided that such Judgment may be set aside by the Court or pepalty.
a Judge upon an affidavit of merits, and such terms as to costs (1852, s. 86.)

and otherwise as they or he may think fit.

CXXXVI. One new assignment only shall be pleaded to any One new as-
number of pleas to the same cause of action, and such new ﬂié’““}mlmly
assignment shall be consistent with and confined.by the parti- ;}:;‘ %o the.
culars delivered in the action, if any, and shall state that the.same cause -
Plaintiff proceeds for causes-of action different from -all those °{:’§g°“' 87
which the plea professes to justify, or for an excess over and (1852, s. 87.)

above what all the defences set up in such pleasjustify, or both.

CXXXVII. No plea which has already been pleaded to the Pleas to new
declaration shall be pleaded to such new assignment, excepta assignment.
plea in denial, unless by leave of a Court or Judge, and such (1852, 5. 88.) .
leave shall only be grounded upon satisfactory proof that the
repetition of such plea is essential to a trial on the merits.

CXXXVHL The form of a demu‘rter shall be as follows, or
to the like effect: ‘
¢ The
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Form of de- ¢ The Defendant, by his Attorney, (or Plaintiff, as the case may

murrer. be,) (or in person, &c.,) says that the declaration (or plea, &ec.)

(1852, 5. 89) s bad in substance,”
and on the margin thereof some substantial matter of law in-
tended to be argued shall be stated ; and if any demurrer shall
be delivered without such statement, or with a frivolous state-
raent, it may be set aside by the Court or a Judge, and leave
may be given to sign Judgment as for want of a plea ; and the
form of a joinder on demurrer shall be as follows, or 1o the
like effect ;

Form of join-  ¢“ The Plaintiff (or Defendant) says that the declaration (or

f:r‘ on demur- plea, &c.) is good in substance.”

Time for CXXXIX. Where an amendment of any pleading is allowed,

pleading 1o an no new notice to plead thereto shall be necessary, but the op-

;’l’;;'g‘,’nﬁ‘}’ &, Posite party shall be bound to plead to the amended pleading

(1552, 5. 90.) Within the time specified in the original notice to plead, or
within two days after amendment, whichever shall last expire,
unless otherwise ordered by the Court or a Judge; and in case
the pleading amended had been pleaded to before such amend-
ment, and is not pleaded to de movo within two days after
amendment, or within such other time asthe Court or a Judge
shall allow, the pleading originally pleaded thereto shall stand
and be considered aspleaded in answer to the amended pleading.

And whereas it is desirable that examples should be given of
the statements of the causes of action and of forms of pleading;
Be it enacted as follows : -

Forms of CXL. The forms contained in the Schedule (B) to this Aect
gl‘i?g‘;"]ﬂ 's, annexed shall be sufficient, and those and the like forms may
ifobserved n b€ used with such modifications as may be necessary to meet
substance o the facts of the case, but nothing herein contained shall render
Peuufficient. it erroneous or irregular to depart from the letter of such forms,

(1852, 6. 81.) ¢, long as the substance is expressed without prolixity.

Judgment by And with respect to Judgment by default, and the mode of
default, §c. ascertaining the amount to be recovered thereon ; Be it enacted
as follows :

No rule or CXLI. No rule or order to compute shall be used; but this

order to com- ghal] not invalidate any proceedings already taken or to be

pute required. - - .
taken by reason of any rule or order to compute, made or applied

]b):r‘llrll?x%gocfases. for before the commencement of this Act.

(1852, &, 92.)
Jndgment by ~ CXLII. In actions where the Plaintiff seeks to recover a debt
default final in or liquidated demand in money, the true cause and amount of
(cfggé“ s“;ess') which is stated in the special indorsement on the Writ of Sum-
"7 7"/ mons or in the declaration, Judgment by default shall be

final.
CXLIII.
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CXLII. In actionsin which it shall appear to the Court or How . the
a Judge that the amount of damages which ought to be reco- amoust of
vered by the Plaintiff is substantially a matter of calculation, it gae“;:ﬁst:i‘;ﬂ
shall not be necessary to assess the damages by a Jury, butthe when the
Court or a Judge may direct that the amount for which final Court shall be
Judgment is to be signed, shall be ascertained—if the proceed- §t Qpinjon that
ings be carried on in the principal Office at Toronto, by the tially a matter
Clerk of the Crown and Pleas of the proper Court—or, if the °‘l§§‘2°“‘agzﬂ~
proceedings be carried on in the Deputy Clerk’s Office in any (1852, 5. 34
County, then by the Judge of the County Court of such County ;
and the attendance of witnesses and the production of docu-
ments before such Clerk of the Crown or Judge of the County
Court may be compelled by subpeena, in the same manner as
before a Jury upon a writ of inquiry ; and it shall be lawful for
such Clerk or Judge of the County Court, to appoint the day for
hearing the case, and to adjourn the inquiry from time to time,
as occasion may require; and such Clerk of the Crown, or
Judge of the County Court, shall indorse upon the rule or order
for referring the amount of damages to him, the amount found
by him, and shall deliver the rule or order with such indorse-
ment to the Plaintiff, and such and the like proceedings may
hereupon be had, as to taxation of costs, signing Judgment,
and otherwise, as upon the finding of a Jury upon an assessment

of damages.

CXLIV. In all actions where the Plaintiff recovers a sum of Sum of money
money, the amount to which he is entitled may be awarded to fecovered to
. . ARSI . 'be awarded
him by the Judgment generally, without any distinction being generally.
therein made as to whether such sum is recovered by way ofa
debt, or damages.

CXLV. Notwithstanding any thing in this Act contained, Provisions of
the provisions of a certain Act of the Parliament of Great Britain, a certain
passed in ihe Session held in the eighth and ninth years of the ff“é“;‘v‘}_c;
Reign of King William the Third, intituled, dn Act for the c. 11, tore
better preventing Sfrivolous and vexatious suits, as to the main in for%é-
assignment or suggestion of breaches, or asto Judgment, shal] (1852, 5. 96

continue in force in Upper Canada.

And with respect to notice of trial or of assessment of Notice of trial
damages, and countermand thereof ; Be it enacted as follows: ‘:;C"“”“"’m '

CXLVI. Eight days’ notice of trial or of assessment shall be Notice of trial
given, and shall be sufficient in all cases, whether at Bar or "‘l‘s"gg”‘n;;m
at Nisi Prius. ‘ (1852,8. 97.)

CXLVIL. A countermand of notice of trial or'assessment Countermand
shall be given four days before the time mentioned in the "‘éw"ce- -
notice of trial or assessment, unless short notice has been (1852, 5. 98.)
given, aud then two days before the time. mentioned in the
notice, unless otherwise ordered by the Court or a Judge, or by
consent. : ‘

CXLVIIL
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Rule forcosts ~ CXLVIIL A rule for costs of the day for not proceeding to

of the day, on tria] or assessment pursuant to notice, or not countermanding

affidavit. : : B - . -

(1852, s. 99.) 11 sufficient time, may be drawn up on affidavit without motion
Lot *

made in Court.

Judgment for  And with respect to Judgment for default in not proceeding
;‘a"ir}g‘if‘-’e‘i"‘g to trial ; Be it enacted as follows :

A certain CXLIX. The Act of the Parliament of Great Britain, passed
British Act  in the fourteenth year of the Reign of King George the Second,
gf }% (;,f,‘.:'tg’ intituled, dn Act to prevent inconvenicnces from delays of
Ye in'force in causes after issuc joined, so far as the same relates to Judgment
u.C. as in case of a nonsuit, shall no longer be in force in Upper
Exception. ~ Canada, except as to proceedings taken or commenced there.-
(1852,5.100.) upon before the commencement of this Aet.

Town causes  CL. Causes in which the venue is or shall be laid in the
and Couniry - Unjted Counties of York and Peel, or in the County of York

causes distin- alone, when no longer united with the said County of Peel,

® shall be called Town Causes, and all other causes shall be
called Country Causes. '

If Plaintiff CLI. Where any issue is or shall be joined in any cause,

neglects 10 20 and the Plaintiff has neglected or shall negleet to bring such
to trial within ¢ . <, RSP - S
a certain time 1S8U€ on to be tried, that is to say, in Town Causes where
alter issue  jssue has been or shall be joined in, or in the vacation before
-}:‘n‘:}ead‘;t?:;y Hilary, Trinity or Michaelmas Term, and the Plaintiff has
give notizeto Neglected or shall neglect to bring the issue on to be tried at or
Plintif to before the second Assizes following such term, or if issue has
gﬁg;gg’c’s“e * been or shall be joined in or in the vacation before Easter
(1852,5.101.) Term, then if the Plaintiff has neglected or shall neglect to
bring the issue on to be tried at or before the first Assizes after
Easter Term,—and in Country Causes where issue has been
or shall be joined in, or in the vacation before Hilary or
Trinity Term, and the Plaintiff hag neglected or shall neglect
to bring the issue on to be tried at or before the second Assizes
following such Term, or if issue has or shall be joined in or
inthe vacation before Easter or Michaelmas Term,—then if the
Plaintiff has neglected or shall neglect to bring the issue on to
be tried at or before the first Assizes after such Term, whether
the Plaintiff shall in the meantime have given notice of trial or
not, the Defendant may give twenty days’ notice to the Plaintiff
to bring the issue on to be tried at ‘the Assizes next after the
expiration of the notice ; and if the Plaintiff afterwards neglects
to give notice of trial for such Assizes, or to proceed to trial as
required by the said notice given by the Defendant, the
Defendant may suggest on the record that the Plaintiff has
failed to proceed to trial, although duly required so to do,
(which suggestion shall not be traversable, but only be subject
to be set aside if untrue,) and may sign Judgment for his costs;
provided that the Court or a Judge, shall have power to extend
the time for proceeding to trial with or without terms; and

provided
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provided also, that no rule for trial by proviso shall thereafter
be necessary.

And with respect to the holding of Courts of Nisi Prius and Courts of Nisi
10 the Nisi Prius record and to the trial ; Be it cnacted as fol- Prius; §c.
lows:

CLIL Courts of Assize and Nisi Prius, of Oyer and Terminer Courts of
and of General Gaol delivery, shall be held in every County or l‘%;filz;rial;d&c
Union of Counties in Upper Canada (exceptin that within which 1o be held in .
the City of Toronto is situate) in each and every year, in the each County
vacations between Hilary and Easter Terms and between Tri- hot ??11105 Lex-
nity and Michaelmas Terms, with or without Commissions as cliding To-
to the Governorof this Province shall seem best, and on such ronto),and at
days as the Chief Justices and Judges of the Superior Courts what periods.
of Common Law in Upper Canada shall respectively name ; and ;‘r’i‘?;&lﬁm
if Commissions are issued then such Courts shall be presided .
over by the person or persons named in such Commissions ; go;‘;‘gz‘s'
but if no such Commissions are issued, then the Courts of issued.
Assize and Nisi, Prius shall be presided over by one of the a,4if not.
Chief Justices or of the Judges of the said Superior Courts of 18 V.c. 92.
Common Law, or in their absence, then by some one of Her
Majesty’s Counsel learned in the Law and of the Upper
Canada Bar who may be requested by any one of the said
Chief Justices or Judges to attend for that purpose, or by
some one Judge of a County Court who may be so requested ;
and the Courts of Uyer and Terminer and General Gaol delivery And in Courts
shall be presided over by either of the said Chief Justices or %erong;e%“gn
Judges, or by any such of Her Majesty’s Counsel or any such Gaol Delivery.
Judge of a County Court, each and every of whom shall be
deemed to be of the guorum, together with any one or more of
the persons who shall be named as Associate Justices of the
said Courts of Oyer and Terminer and General Gaol delivery ;
and the said Chief Justices and Judges and such of Her Ma- }‘0“’“5 gf
jesty’s Counsel as aforesaid, and such Judge of a County p‘;;‘s%g;,,g ped
Court, presiding at any Court of Assize and Nisi Prius, shall Nisi Prius. -
and may possess and exercise the like powers and authorities
as have been usually expressed and granted in Commissions
issued for the holding of such Courts ; and the said Chief Jus- And in Courts
tices and Judges and such of Her Majesty’s Counsel as afore- giG“d&Ee“'
said, and such Judge of a County Court presiding at any A
Court of Oyer and Terminer and General Gaol delivery, and _
the person or persons named as Associate Justices, shall and Powers of as-
may possess and exercise the like power and authorities as ¥

_have been usually expressed and granted in and by Commis-
sions issued for holding such last mentioned Courts, and
wherein such Chief Justices and Judges and Queen’s Counsel
and Judges of County Courts would have been named of the
guorum ; and such Courts ‘'shall in like manner be held in Periodsof
ihe County or Union of Counties within which the City of holding such
Toronto is situate, three times in each year, to ‘commence on County or

“the
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the Thursday next after the holding the Municipal Elections
in January, on the second Monday in April, and on the second
Monday in October in each year ; Provided that nothing herein
contained shall restrict the Governor of this Province from issu-
ing special Commissions for the trial of any offenders, when
he shall deem it expedient to issue any such Commission.

CLII. The Governor of this Province shall name the Asso-
ciate Justices, and it shall be the duty of the Provincial
Secretary, when no Commissions are issued, on or before the
first day of the several terms next after which such Courts are
to be holden, to transmit to the Chief Justices aforesaid, and to
the Sheriff of each County or Union of Counties, lists of the
names of the persons who are so named Associate Justices for
cach several Court of Oyer and Terminer and General Gaol
delivery, and also to give due notice to every such person of
his nomination and, appointment ; Provided always, that no
greater number of persons than five shall be named as Asso-
ciate Justices for any one Court of Oyer and Terminer and
General Gaol delivery; and provided ‘also that the Clerk of
Assize shall be e2 officio one of the Associate Justices.

CLIV. The record of Nisi Prius shall not be sealed or passed,
but shall in Country Causes be entered with the Deputy Clerk of
the Crown of the proper County or Union of Counties, before
noon of the Commission or opening day of the Assizes for such
County or Union ; and the party entering any record shall
indorse thereon whether it be an assessment, an undefended
issue or a defended issue ; and the Deputy Clerk of the Crown
shall make three lists and enter each Record in one of the said
lists, in the order in which the Records are received by "him,
and on the first list he shall enter all the assessments and
undefended issues, and in the second list all defended issues
not marked * Inferior Jurisdiction,” and on the third list all
defended issues marked * Inferior J urisdiction,” and it shall be
in the discretion of the Judge at Nisi Prius to postpone the trial
of causesin the third list until all the others are disposed of, and
to call on the causes in the first list at such time and times as he
shall find most convenient for disposing of the business ; Pro-
vided always, that the Judge at Nisi Prius may permit a

‘record in any suit to be entered after the time above limited, if

upon facts disclosed on affidavit, or on the conseat of both
parties, he shall see fit to do so. ‘

CLV. In Town Causes the Records shall be entered with the
Clerk of Assize, who shall attend at the Court House on the Com-
mission or opening day for the purpose of receiving and entering
the same, from nine in the morning until noon, after which he
shall not receive any without the order of the Presiding Judge,
who shall have the same power in this respect -as set forth in
the preceding Section, and the Clerk of Assize shall make
three lists as aforesaid, which shall be regulated and the busi-

ness disposed of as in Country Causes.
. CLVL



1856. Common Law Procedure, U. C. Cap. 43.

CLVL. In all actions involving the investigation of long
accounts on either side, the Judge at Nisi Prius may at and
during the tiial direct a reference of all issues in fact in the
cause, or of such of the said issues and of the accounts and
matters involved in all or any such issues as he shall think fit,
taking the verdict of the Jury upon any issue or issues.not so
referred, and directing a verdicet to be entered generally, on all
or any of the issues, for either party, subject to such reference,
or he may leave all or any issues in fact to be found by the
Jury, referring only to the amcunt of damages to be ascer-
tained ; and if the parties agree upon the Arbitrators, (not more
than three) the names of those agreed on shall be inserted in
the Order of Nisi Prius, butif the parties cannot agree, the
Judge shall name the Arbitrator or Arbitrators, and appoint
all other terms and conditions of the reference to be inserted in
such Order of Nisi Prius, and the award may be moved
against, as in ordinary cases, within the first four days of the
Term next after the making of the award.

CLVIIL Upon the trial of any cause the addresses to the
Jury shall be regulated as follows : the party who begins, or
his Counsel, shall be allowed, in the event of his opponent not
announcing at the close of the case of the party who begins,
his intention to adduce evidence, to address the Jury a second
time at the close of such case, for the purpose of summing
up the evidence ; and the party on the other side, or his Coun-
sel, shall be allowed to open the case and also to sum up the
evidence (if any), and the right to reply shall be the same as
at present. '

CLVIII. It shall be lawful for the Court or Judge at the trial
of any cause where they or he may deem it right for the pur-
poses of justice, to order an adjournment for such time and
subject to such terms and conditions, as to costs and otherwise,
as they or he may think fit.

CLIX. A party producing a witness shall not be allowed to
impeach his credit by general evidence of bad character, but
he may in case the witness shall, in the opinion of the Judge,

rove adverse, contradict him by other evidence, or by leave
of the Judge, prove that he has made at other times a state-
ment inconsistent with his present testimony ; but before such
last mentioned proof can be given, the circumstances of the
supposed statement, sufficient to designate the particular occa-
sion, must be mentioned to the witness, and he must be asked
whether or not he has made such statement.

CLX. If a witness upon cross examination as to a former
statement made by him relative to the subject matter of the
cause, and inconsistent with his present testimony, does not
distinctly admit that he has made such statement, proof may
be given that he did in fact make it ; but before such proof can
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be given, the circumstances of the supposed statement, suffi-
cient to designate the particular occasion, must be mentioned
to the witness, and he must be asked whether or not he bas
made such staternent. :
Cross-exami- CLXI. A witness may be cross-examined as to previous
mationas to statements made by him in writing, or reduced into writing,
Pents 1 ¢ relative to the subject matter of the cause, without such writing
writing. being shewn to him ; but if it is intended to contradict such -
witness by the writing, his attention must before such contra-
dictory proof can be given, be called to those parts of the
writing which are to be used for the purpose of so contradicting
“Proviso ; him ; Provided always, that it shall be competent for the Judge
Judge edues. at any time during the trial, to require the production of the
fion of the . Writing for his inspection, and he may thereupon make such
writing, &c. use of it for the purposes of the trial as he shall think fit.
(1854, s. 24.) - ‘
Proof of pre- CLXII. A witness may be questioned as to whether he has
vious convie- heen convicted of any felony or misdemeanor, and upon being
tion of a wit- : : : :
nessmay be SO questioned, if he either denies the fact or refuses to answer,
given ihe it shall be lawful for the opposite party to prove such convie-
f:i',’,‘es a;‘;{zg tion, and a certificate containing the substance and effect only
as he may be. (Omitting the formal part) of the indictment and conviction for
such offence, purporting to be signed by the Clerk of the Court
or other officer having the custody of the records of the Court
where the offender was convicted, or by the Deputy of such
Clerk or Officer, (for which certificate a fee of Jive shillings
What shall be and 1o more shall be demanded or taken,) shall upon proof of
" sufficient the identity of the persons be sufficient evidence of the said
{'{g‘gﬁ e. 25,) conviction, without proof of the signature or official character
77 ™ of the person appearing to have signed the same.

* Attesting wit.  CLXIIIL. 1t shall not be necessary.to prove by the attesting
ness need not  witness, any instrument to the validity of which attestation is
S:h::eu;l}me not requisite, and such instrument may be proved by admis-
was required  Sion or otherwise, as if there had been no attesting witness
hy law. thereto. '
(1854, 5. 26.) ,
Comparison - CLXIV. Comparison of a disputed writing with any writing
of .disp“te!-‘lm .proved to the satisfaction of the Judge to be geruine, shall be.
onaie. ™ permitted to be made by witnesses ; and such writings and the
(1854, 5.27.) evidence of witnesses respecting the same, may be submitted
to the Court and Jury, as evidence of the genuineness or other-

wise of the writing in dispute.

Admission of  And with respect to the admission of Documents ; Beit
Documents.  enacted as follows :

Calling on CLXYV. Either party may call upon the other party, by

parties to ad- notice, to admit any Document, saving all just exceptions, and .
mit Docu- . - f refusal 1 dmit. the
nts ~1n case of refusal or neglect to.admit, the costs of proving the
Document shall be paid by the party so neglecting or refusing,
whatever
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whatever the result of the cause may be, unless at the trial the

Judge shall certify that the refusal to admit was reasonable ;

and no costs of proving any Document shall be allowed unless ¢ g

such notice be given, except in cases where the omission to (i852,s.117.)
give the notice is, in the opinion of the Taxing Officer, a saving

of expense.- . : . ~

CLXVI. An affidavitof the Attorney in the cause, or his Evidence of .
Clerk, of the due signature of any admissions made in pursuance admissions.
of such notice, and annexed to such affidavit, shall be in all (1852,5.118.)
cases sufficient evidence of such admissions.

CLXVII. An affidavit of the Attorney in. the cause, or his Evigeace of
Clerk, of the service of any notice to produce in respect to service of
which notice to admit shall have been given, and of the time "¢ R
when it was served, with a copy of such notice to produce, (i35zs. 119)
annexed to such affidavit, shall be sufficient evidence of: the
service of the original of such notice, and of the time when it

was served.

And with respect to rules for new trials or to enter a verdict Ruls for new
or non-suit ; Be it enacted as follows : ‘ trials, §c.

CLXVIIl. In every rule nisi for a new trial or to enter a Ground to be
‘verdict or non-suit, the grounds upon which such rule shall have stated in rule
been granted shall be shortly stated therein ; provided that in ™ P new
case of any omjssion, the Court may pernit the rule to be (1554, 8.33.)
amended and served again on such terms as shall be Brovien ¢
deemed reasonable; and when a new trial is granted on the U:ﬁ,v,’{?,{ay
ground that the verdict is against evidence, the costs of the first allow amend- -
trial shall abide the event, unless the Court shall otherwise g’”;‘_'
order. , Y o (l°§‘5‘4’ 6 44.y

And with respect to procuring affidavits from unwilling
persons and the production of documents generally, and also
for the discovery of documents and other matters from the

parties to a cause ; Be it enacted as follows :

CLXIX. Upon motions founded upon affidavits, it shall be Affidavits on
lawful for either party with leave of the Court or a Judge, to new muter,
make affidavits in answer to the affidavits ot the opposite party, Lj2iswer to
upon any new matter arising out of such affidavits, subject to (1854, s. 45.)
all such rules as shall hereafter be made respecting such "

affidavits. . ‘

CLXX. Upon the hearing of any motion or Summons, it shall Courtor Judge
be lawful for the Court or a Judge at their or his discretion, {11%Y’ o0 hear-
and upon such terms as they or he shall: think reasonable, mﬁlion %:
from time to'time to order such documents as they or he may Suwmons,

think fit to be produced, and such witnesses, as they or he may ¢ tte pro-

think necessary, to appegr and- bef examined vivd voce either cnments or
before such Court or Judge, or before a Judge of any County °ral evidence.
10 g% ‘ dg y C our{ (1854, s. 46.)
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Court, or before any Clerk or Deputy Clerk of the Crown, and
upon hearing such evidence or reading the report of the Judge
of the County Court, or Clerk or Deputy Clerk of the Crown,
to make such rule or order as may be just. .

Powertocom- CLXXI. The Court or Judge may by such rule or order, or
2?1:‘&(“33’:‘ ¢ by any subsequent rule or order, command the attendance of the
or production Witnesses named therein for the purpose of being examined, or
of documents the production of any writings or other documents to be
in such cases. mentioned in such rule or order, and may direct the attendance
of any such witness to be at his own place of abode or elsewhere
if necessary or convenient so'to do; and the wilful disobedience
of any such rule or order shall be a contempt of Court, and
proceedings may be thercupon had by attachment (the Judge’s
order being made a rule of Court before or at the time of the
application for an attachment) if in addition to the service of
the rule or order, an appointment of the time and place of -
attendance in obedience thereto, signed by the person or persons:
appointed to take the examination, or by one or more of such
) persons, shall be also served together with or after the service
Proviso. of such rule or order; Provided always, that every person whose
attendance shall be so required, shall:be entitled to the like:
payment for attendance and expences as if he had been sub-
Pro:iso. peenaed to attend upon a trial ; Provided also, that no person
shall be compelled to produce under any such rule or order any
writing or other document that he would not be compellable to
Proviso. produce at a trial of the cause ; Provided lastly, that it shall be
(1854, 5. 47.) lawful for the Court or Judge, or person appointed to take the-
examination, to adjourn the same from time to time as occasion:
may require. :

Tuspection of CLXXII. Either party shall be at liberty to apply to the:
real or per-  Court or a Judge for a rule or order for the inspection by the
;‘;’;% by Jury or by himself or by his witnesses of any real or_personal
jury, parties - property, the inspection of which-may be material to the proper
or wilnesses.  determination of the question in dispute, and it shall be lawful
for the Court or a Judge, if they or he think fit, to- make such
rule or order upon such terms as to costsand otherwise, as such
Proviso. Court or Judge may direct; Provided always, that nothing
(1854, 5. 58.) herein contained shall affect the provisions of any previous Acts

as 1o obtaining a view by a Jury.

Howprisoners ~ CLXXIII. It shall be lawful for any Sheriff, Gaoler or other

may be up 1o Officer having the custody of any prisoner, to take such prisoner

give evidence. for examination under the authority of this Act by virtue of a .
Wiit of habeas corpus to be issued for that purpose, which Writ.
may be issued by the Court or Judge, under such circumstances .
and in such manrer as such Court or Judge may now by law

issue the Writ commonly called a kabeas corpus ad testificandum.

Persuns ree CLXXIV. Any party to any civil action or other civil pro-
fusiagrowake ceeding in any of the Superi:)r Courts requiring the affidavit
of



1856. Common Law Procedure, U. C. Cap. 43. 147

of a person who refuses to make an affidavit, may apply by afdavit, ma
Summons for an order to such person to appear and be examined be compelledy
upon oath before 2 Judge, or any other person to be named in bl Zzﬁﬁ‘;:l“d
such order to whom it may be most convenient to refer such of 1 produce -
examination as to the matters concerning which he has refused to papers, &e.
make an affidavit, and a Judge may, if he think fit, make such (1854,s.48.)
order for the atfendance of such person before the person therein
appointed to take'such examination for the purpose of being
examined as aforesaid, and for the production of any writings
or documents to be mentioned in such order, and may therein
impose such terms  as to such examination and the costs of the
application and proceedings thereon as he shall think just, and

- such order shall be proceeded upon in like manner as the order
mentioned in the section of this Act numbered one hundred
and seventy-one. ‘

CLXXYV. Upon the application of either party to any cause Provision for
or civil proceeding in any of the Superior Courts, upon an the discovery
affidavit by such party of his belief that any document to the i tﬁ:_u,',f,’:,ﬁ :
production of which he  is entitled for the purpose of discovery sion of the ad-
or otherwise, is in the possessionor power of the opposite party, MTAAGE A
it shall be lawful for the Court ora Judge to order that the party (1854, 5. 50.)
against whom'such application is made, or if such party is‘a
body corporate that some Officer to be named of such body
corporate, shall answer on affidavit stating what documents he-
or they has or have in his or their possession or power' relating
to the mattersin dispute, or what he knows as to the custody
they or any of them are in, and whether he or they objects or
object (and if so, on what grounds) to the production of such as
are in his or their possession or power, and upon such affidavit
being made, the Court or Judge may  make such further order
thereon as-shall be just. ‘ '

CLXXYVI. Inall causes in any of the Superior Courts, by order Interrogatories
of the Court or a Judge, the Plaintiff may with the declaration, may beserved
and the Defendant may with the plea,.or either of them by ;’;r‘:’; Opposite
leave of the Court ora Judge may at any other time, deliver thall be re-
to the opposite party or his attorney (provided such party if not quired to an-
a body corporate would be liable to be called and examined as ’E}‘S"g;h:fngl.)
2 witness upon such matter,) interrogatories in writing’ upon ’
any matter upon which discovery may be sought, and require
such party, or in the case of a'body corporate, any of the Officers’
of such body Corporate, within ten days to answer the questions
in writing by affidavit 1o be sworn and filed in the’ ordinary
way ; and any party or Officer omitting without just cause; suf-
ficiently to answer all questions'as to which discovery may be
sought, within the above 'time, orsuch- extended’ time ‘as the
Court or a Judge shall allow, shall be deemed guilty of a"
contempt, and shall be liable to be proceeded against ac-
cordingly. R :

»

10 * CLXXVIL
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Affidavit upon - CLXXVIL. The application for such order shall be made upon
which the  an affidavit of the party proposing to interrogate, and-his attorney
i‘;‘:};":“)“i‘;r{:”: or agent, or in the case of a body corporate, of their attorney or
such interro- agent, stating that the deponents or deponent believe or believes.
gatories mist that the party proposing to interrogate, whether Plaintiff or
be founded.  Nyefendant, will derive material benefitin the cause from the -

discovery which he seeks, that there is a good cause of action

or of delence upon the merits, and if the application be made.

on the part of the Defendant, that the discovery is not sought

Proviso: . for the purpose of delay ; Provided that where it shall happen

“;hf“%s*"f’ from unavoidable circumstances, that the Plaintiff or De-

P nd om - fendant cannot join in such affidavit, the Court ora Judge
joining in _ may, if they or he think fit, upon affidavit of such circumstances -

zggg;‘;“’gt’,“j by which the party is prevented from so joining therein, allow

»7 “"/ and order that the interrogatories may be delivered without

such affidavit.

Tu case of CLXXVIII. In case of omission, without just cause, to answer
omission to  sufficiently such written interrogatories, it shall be lawful for
;:if;,e;;a';’ie the Court or a Judge, at their or his discretion, to direct an oral
examined  examination of the interrogated party as to such points as they
g;‘;‘]lg;; o 4o OF he may direct, before a Judge or any other person to be
produce the  Specially named ; and the Court or a Judge, may by such rule
documenis: or order, or by any subsequent rule or order, command the at-
and before . tendance of such party or parties before the person appointed to.
(1854, s. 53.) take such examination for the purpose of being orally examined.
as aforesaid, or the production of any writings or other documents
to be mentioned in such ru'e or order, and may impose therein
such terms as to such examination and the costs of the ap--
plication and of the: proceedings thereon, and otherwise, as to
such Court or Judge shall seem just, and such rule or order
shali have the same force'and effect and may be proceeded upon’
in like manner as an order made under the one hundred and

seventy-first section of this Act. :

Examination CLXXIX. Whenever by virtue of this Act, an examination.
o be filedin  of any party or parties, witness or witnesses, has been taken
the Gt before a Judge of either of the Superior Courts, orofany County .
Court, or before any Officer or other person appointed to take.
the same, the depositions taken down by such examiner shall be
returned to and kept in the office of the Court (principal or
Deputy Clerk’s office, as the case may be,) in which the pro-.
ceedings are being carried on, and office copies of such de-
May beused positions may be given out, and the examinations and de-
in evidence. positions certified under the hand of the Judge or other officer.
(1854, 8. 35.) e s
or person taking the same, shall and may without proof or,
the signature be received and read in evidence, saving all just
exceptions. ; =

Examiner CLXXZX. It shall be lawful for every Judge, Officer or other .
may rmakea person named in any such ruleororder as aforesaid, for taking ex-

ial rt PO . . p .
e Court. aminations under this Act, and he is hereby required to make if
need
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peed be, a special report to the Court in which such proceedings

are pending, touching such examination and the conduct or

absence of any witness or other person thereon or relating thereto;

and the Court is hereby required to institute such proceedings Orders there-
and make such order or orders upon such report as justice may upon.
require, and as may be institated and made in any case of (1854, 5. 56.)
contempt of the Court. :

CLXXXI. The costs of every application for any rule or Asto costs
order to be made for the examination of parties or witnesses by of ruie and
virtue of this Aect, and of the rule or orderand proceedings there- ‘(”1‘3’5“4"‘:“%’,’,‘)

,8. 57,

on, shall be in the discretion of the Court or Judge by whom
such rule or order is made. '

And with respect to Execution ; Be it enacted as follows:  Ezecution.

CLXXXII. Inall actions brought in either of the said Courts, After verdict
or in any County Court, the Judge before whom any issue or non-suit,
joined in such action shall be to be tried, or damages to be Judse may

. e s ‘ ) S certify that
assessed, in case the Plaintiff or Demandant therein shall execution
become non-suit, or a verdict shall be given for the Plaintiff or ousht to issue
Demandant, Defendant or Tenant, may certify under his hand 1" with.

] y 16 V. c. 175.
on the back of the Record, at any time before the end of the
Sittings or Assizes, that in his opinion, execution ought to issue
in such action forthwith, or at some day to be named in such
certificate, and subject or not to any condition or qualification,
and in case of a verdict for the Plaintiff, then either for the
whole or any part of the ‘sum found by such verdiet, in all
which cases costs may be taxed in the usual manner and ...
: . : . . g costs.
judgment entered forthwith, and execution may be issued grecution.
forthwith or afterwards, according to the terms of such certifi- Entering
cate, on any day in vacation or term, and the postea with such Postea.
certificate as a part thereof, shall and may be entered of record
as of the day on which the judgment shall be signed ; Provided proviso.
always, that the party entitled to such judgment may postpone
the signing thereof. -

CLXXXIII. Every Judgment to be signed by virtue of the ppyy 5pg
. A ry and .
next preceding Section may be entered and recorded as the record of
Judgment of the Court wherein the action shall be pending, judgment.

I m ! DIV, e 175,
though the Court may not be sitting on the day of the signing s
thereof, and shall be as effectual as if the same had been
signed and recorded according to the course. of the common

jaw.

CLXXXIV. Notwithstanding any Judgment signed or re- Judgmentmay
corded or execution issued by virtue of the two next preceding b: set aside,
Sections. the Court in which the action shall have been brought &= o

o137 v, . S 16 V. c. 175,
may order such Judgment to ' be vacated and execution to be
stayed or set aside, and may enter’ an arrest of Judgment or
grant a new trial.or a new assessment of damages, as justice
may appear to require, and thereupon the party affected by
: : such
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Consequence Such Writ of Execution shall be restored to all that he may
ofitsbeing s0. have lost thereby, in like manner as upon the reversal ofa
o Judgment by Writ of Error, or otherwise as the Court may
Proviso. think fit to direct; Provided that any application to vacate
such Judgment must be made within 1he first four .days. of the
Term next after the rendering. of the verdiet. A

On whatafi. CLXXXV. In cases which the Defendant has been held to

davit writ of  gpecial bail, it shall not be necessary before suing out a Capias

(o Se-mY  od Satisfaciendum, to make or file any farther or other affidavit

2G.4,c. 1. than that upon which the Writ of Capias issued in the first
instance, but where the Defendant has not been held to special
bail, a writ of Capias ad Satisfuciendum may issue after
Judgment upon an affidavit in the same form (mutulis mulandis)
as is hereinbefore required to be made for the purpose of suing
out a writ of Capias as aforesaid, or upon an affidavit by the
Plaintiff, his servant or agent, that he hath rcason to believe
the Defendant hath parted with his property or made some
secret or fraudulent conveyance thereof, in order to prevent its
being taken in execution.

Wiitto Sherif  CLXXXVL Tt shall not be necessary to issue any writ

of the County directed to the Sheriff of the County or United Counties in

Where Taiq, Which the venue is laid, but writs of execution may issue at

may be dis-  once into any County or United Counties and be directed to

%’fgggls“'l’},hl- ; and executed by the Sheriff of any County or United Counties

777" without reference to the Counties or United Counties in which

the venae is laid, and without any suggestion of the issuing of
a prior writ into such County or United Counties.

Itthe Sherif ~ CLXXXVIL If the Sheriff shall go out of office during the
goout ofoffice currency of any writ of execution against lands, and before the
rency of awrit Sale, such writ shall be executed and the sale and conveyance -
against land. ~ of the lands made by his successor in office, and uot by the
Proviso. old Sheriff; Provided, that it shall be lawful for any Sheriff,
after he has gone out of office, to execute any deed or.con-
veyance necessary to effectuate and complete a sale of lands

made by him while in office.

Advertisement  CLXXXVIIIL The advertisement in the Qficial Gazette, of
g;“gﬁf,;’;: " any lands (giving some reasonable definite description of them,)
safficient com- for sale under a Writ of Execution, during the currency of the
mencement of yrit, shall be deemed and taken to be a sufficient commence-
execution, & ment of such execution to enable the same to be completed -
after it shall be returnable, by a sale and conveyance of the

lands.

Duration of CLXXXIX. Every writ of execution issued after the com-

writ of execu- mencement of this Act, shall bear date and be tested on the day

tion. on which it is issued, and shall remain in force for one year
from the teste, and no longer if unexecuted, unless renewed in °

- the manner hereinafter provided, but such writ may, at’any

tline
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time before its expiration, be renewed by the party issuing it, Reiew

for one year from the date of such renewal, by being marked in

the margin, with a memorandum to the effect following:

« Renewed for one year from ; day of. . 2 Bt of re-
signed by the Clerk or Deputy Clerk who issued such writ or newal.

by his successor in office ; and a writ of execution so renewed (189%s.124
<hall have effect and be entitled to priority according to the

time of the original delivery thereof.

CXC. The production of a writ of execution marked as Evidence of
renewed in manner aforesaid, shall be sufficient evidence of renewal.
its having been so renewed. (1852,6.125.)

CXCI. A written order under the hand of the Attorney in the As to order
cause by whom any writ of Capias ad Satisfaciendum shall have by the Plain-
been issued, shall justify the Sheriff, Gaoler or person in'whose ‘,{‘ftgtrn}é“ for
custody the party may be under such writ, in discharging such dischargye of
party, unless the party for whom such Attorney professes to Defendaut.
act, shall have given written notice to - the contrary to such (1852,5.126.)
Sherift, Gaoler or person in whose custody the opposite party
may be, but such discharge shall not be a satisfaction of the
debt unless made by the authority of the creditor, and nothing
herein contained shall justify any Attorney in giving such
order for discharge without the consent of his client.

CXCIL. Writs of execution to fix bail may be tested and Teste of writs
returnable in vacation. to fix bail.
B . (1851,5.90.)

CXCIIL 1t shall be lawful for any creditor who has obtained Examination
a Judgment in any of the Superior Courts to- apply to the gf“J“dgme’“‘
N . ebtor, as to
Court or a Judge for a rule or order that the judgment debtor what debts
should be orally examined as to any and what debtsare owing are due to
10 him. before the Judge of any County Court or before any oea
’ S (1854, s. 60.)
Clerk or deputy Clerk of the Crown, or any other person to be =
specially named ; and the Court or Judge may make such rule
or order for the examination of such Judgment debtor, and for
the production of any books or documents, and the examination
shall be conducted in the saine manner, as in the case of an-or

examination of an opposite party under this Act. E o

CXCIV. It shall be lawful for a Judge upon the ex parte Judge may.on
application of such Judgment creditor, either before or after :gg“:g.l‘d‘m}. ,
such oral examination, and upon his affidavit or that of his grder ama,‘cﬁt_’
Attorney, stating that Judgment has been recovered and that it ment of such
is still unsatisfied and to what amount, and that any other debts;
person is indebted to the Judgment debtor and is within the
jurisdiction, to order that all debts owing or accruing from such
third person (hereinafter called the garnishee) to the Judgment ‘
debtor shall be attached to answer the Judgment ; and by the %"d'm}’."l:d“
same or any subsequent order it may be ordered that the toil;;:‘f’ e
garnishee shall appear before the Judge or some officer of the

Court to be specially named by such Judge, to shew cause why
‘ he
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he should not pay the Judgment creditor the debt due from him

to the Judgment debtor, or so much thereof as may be sufficient
Proviso, to satisfy the Judgment debt: Provided always that this
(1854, 5. 61.) section shall not apply in actions commenced or carried on

against a Defendant as an absconding debtor. :

Order or no- CXCYV. Service of an order that debts due or accruing to
tice thereof  the Judgment debtor shall be attached, or notice thereof to the
f,zrl::i"s‘égie garnishee in such manner as the Judge shall direct, shall bind
(1854, s. 62.) such debts in his hands. -

Amount due CXCVI. If the garnishee does not forthwith pay into Court
by garnishee the amount due from kiin to the Judgment debtor, or an amount
may be levied oq1y5] 1o the Judgment debt, and does not dispute the debt due
by execution, . . oy -
iZnot disputed OF claimed to be due from him to the Judgment debtor, or if he
(1854, s. 63) does not appear upon summons, then the J udge may order
execution to issue, and it may be sued forth accordingly,
without any previous writ or process, to levy the amount due
from such gamishee towards satisfaction of the Judgment debt.

Proceedings it  CXCVIL. If the garnishee disputes his liability, the Judge,
the gamishee jnstead of making an order that execution shall issue, may -
gf}};"“e the  order that the Judgment creditor shall be at liberty to proceed
(1854, s. 64.) against the garnishee, by writ calling upon him to shew cause
why there should not be execution against him for the alleged
debt, or for the amount due to the Judgment debtor if less than
the Judgment debt, and for costs of suit, and the proceedings
upon such suit shall be the same, or as nearly as may be, as
upon a writ of revivor issued under this Act. '

Payment by CXCVIIl. Payment made by or execution levied upon the
garnishee 1o garnishee under any such proceeding as aforesaid, shall be a
ol ‘:{L“h‘g::' valid discharge to him as against the Judgment debtor to the
(185%1, s. 65) amount paid or levied, although such proceeding may be set

aside or the Judgment reversed.

Attachment CXCIX. In each of the Superior Courts there shall be kept
book to be  at the several offices of the Clerk of the Crown and his deputies,
':feﬁigelgf}?:e a debt attachment book, and in such book entries shall be made
Clerk of the Of the attachment and proceedings thereon, with names, dates. -
Crownand  and statements of the amount recovered and otherwise ; and the
his deputies. 1 ode of keeping such books shall be the same in all the offices,
(1854, s. 65.) . S Yt p

and copies of any entries made therein may be taken by any

person upon application to the proper officer.

Costs of such  CC. The costs of any application for an attachment of debt
application ypder this'Aet, and of any proceedings arising from or inci-
(1554, s. 67.) dental to such application, shall be in the discretion of the

Court or a Judge.

Specific deli-  CCI. The Court or a2 Judge shall have power if he or they_ |
very of a see fit so to do, upon the application of the Plaintiff in any
action
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action for the detention of any chattel, to order that execution chattel ma:
shall issue for the return of the chattel detained, without giving be coxnpelived,
the Delendant the option of retaining such chattel upon paying and how.

the value assessed, and that unless the Courtor a Judge should

otherwise order, the Sheriff shall distrain the Defendant by all

his lands and chattels in the said Sheriff’s bailiwick, till the

Defendant render such chattel, or at the option of the Plaintiff, Option to the
that he cause to be made of the Defendant’s goods the value of Plaintiff.
such chattel : Provided that the Plaintiff shall, either: by the Proviso:asto
same or by a separate writ or writs of execution to be issued in damages,

the ordinary manner, be entitled to have made of the Defendant’s E‘,’S'g"; 8::'78 )
~ goods or lands, the damages, costs and interest in such action. S

And with respect to proceedings for the revival of Judgments Revival of .
and other proceedings, by and against persuns not parties to Judgments, &e.
the record ; Be it enacted, as follows : :

CCIIL During the lives of the parties to a Judgment, or those Execution
of them during whose lives execution may at present issue Without scire
within a year and a day without a scire facias, and within one Juctas or.
year from the recovery of the Judgment, execution may issue (18525.128.)

without a revival thereof.

CCIII. In case where it shall become necessary to revive a gpplication
Judgment, either by reason of lapse of time or of a change by for revival of
death or otherwise of the parties entitled, orliable to execution, zn‘}“ff:::fizn
the party alleging himself to be entitled to execution may either thereupon.
sue out a writ of revivor in the form hereinafter mentioned, or (1852,8.129)
apply to the Court or a Judge for leave to enter a suggestion ’
upon the roll, to the effect that it manifestly appears to the
Court that such party is entitled to have execution of the Judg-
ment, and to issue execution thereupon; such leave to be granted
by the Court upon a rule to shew cause, or by a Judge upon a
Summons to be served according to the present practice, or in
such otber manner as such Court or Judge may direct, and
which rule or summons may be in the form contained in the
Schedule (A) to this Act annexed marked No. 9, or to the like
effect.

CCIV. Upon such application, in case it manifestly appears I the Court ‘
that the party making the same is entitled "to execution, the be satisfied
Court or Judge shall allow such suggestion as aforcsaid to be
entered in the form contained in the Schedule (A) to this Act
annexed marked No. 10, or to the like effect and execution
to issue thereupon, and shall order whether or not the costs of
such application shall be paid to the party making the same ;
and in case it does not manifestly so appear, the Court orJudge And if not.
shall discharge the rule or dismiss the Summons with or
without costs : Provided nevertheless, that in such last men- Proviso.
tioned case, the party making such application shall be at (1852,6. 130.)
liberty to proceed by writ of revivor or action upon the Judg-
ment. : o ‘

' CCV.
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Writ of re- CCV. The writ of revivor shall be directed to- the pa
vivor and pro- called upon to shew cause why execution shall not be awarded,
fﬁ:fégng” and shall bear teste on the day of its issuing, and after reciting
the reason why such writ has become necessary, it shall eall
upon the party to whom it is directed 10 appear within ten days
after service thereof in the Court out of which it issues, to shew
cause why the party at whose instance such writ has been
issued should not have execution against the party to whom
such writ is directed, and it shall give notice that in default of
appearance, the party issuing such writ may proceed to execu-
tion ; and such writ may be in the form contained in the Sche-
dule (A) to this Act annexed marked No. 11, or to the like effect,
and may be sued out and served in any County or Union
D . of Counties, and otherwise proceeded upon whether in term or-
eclaration, . N .
&e. vacation in the same manner as a writ of Summons ; and the
venue in a declaration upon such writ may be' laid in the
County or Union of Counties in which the writ hag been sued
out ; and the pleadings and proceedi ngs thereupon, and the
rights of the parties respectively to costs, shall be the same as
in an ordinary action, and notice in writing to the Plaintiff, his
Attorney or agent, shall be sufficient appearance 1o a writ of
revivor.

Costs.
(1852,5.131)

E;‘;Z""c‘ f‘:cfl‘;: CCVI. All writs of scire facias issued out of either the Court
to be proceed- Of Queen’s Bench, or of Common Pleas, against bail on a
ed upon in  rvecognizance, against members of a Joint Stock Company or
Hke manner giher body, upon a Judgment recorded against a puplic officer
Tevivor. or other person sued as representing such Company or body, or
against such Cowmpany or body itself, by or against a husband
1o have execution of a Judgment for or against a wife, for resti-
tution after a reversal on Error or Appeal, upon a suggestion of
further breaches after Judgment, for any penal sum pursuant to
the Statute passed in the Session holden the eighth and ninth
émggfi&} Act; years of the reign of King William the Third, intituled, 4n
c.11. Act for the better preventing frivolous and vezatious sutls,—
(1852;5.132.) shall be tested, directed and proceeded upon in like manner as
writs of revivor. »

Age of judg- CCVIL A writ of revivor to revive a J udgment less than ten
:;:ngai-ﬁzs years old, shall be allowed without any rule or order ; if more
of revivor.  than ten years old, not without a rule of Court or Judge’s
(1852,5.134) Order; nor if more than fifteen years old without a rule to shew

~cause.

And with respect to the effect of death or marriage upon the
proceedings in an action; Be it enacted as follows :

D{?ath.of CCVIIL. The death of a Plaintiff or Defendant sha}l not
}];':}e"r:a‘::[ cause the action to abate, but it may be continued as hereinafter.

(1832,s. 135.) mentioned.

If there be CCIX. If there be two or more Plaintiffs or Defendants and-
mo.¢ thaa one one or more of them shall die, if the cause of such action shall
-survive
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survive to the surviving Plaintiff or Plaintiffs, or against the phintiff or
surviving Defendant or Defendants, the action shall not be Defendant,
thereby abated, but such death being suggested on the record, ‘;‘t’ic‘gs:zg;f
the action shall proceed at the suit of the surviving Plaintiff or vive to the
Plaintiffs against the surviving Defendant or Defendants. - others.
(1832.s. 136.)
'CCX. In case of the death of a sole Plaintiff or sole surviving peath of sole
Plaintiff, the legal representative of such Plaintiff may, by leave Plaintiff.
of the Court or a Judge, enter a suggestion of the death, and (1832;5.137)
that he is such legal representative, and the action shall
thereupon proceed ; and if such suggestion be made before the
trial, _the truth of the suggestion shall be tried thereat, together
with the title of the deceased Plaintiff, and such Judgment
shall follow upon the verdict, in favor of or against the person
making such suggestion, as if such person were originally the
Plaintiff. :

CCXI. In case of the death of a sole Defendant or sole sur- Death of sole
viving Defendant where the action survives, the Plaintiff may o fplesurviv-
make a suggestion either in any of the pleadings, if the cause &~ **"
has not arrived at issue, or by filing a suggestion with the
other pleadings, if it has so arrived, of the death, and that a If there have
person named in such suggestion is the executor or adminis- }’fﬁ: plead-
trator of the deceased, and may thereupon serve such executor
or administrator with a copy of the writ and suggestion, and of
the said other pleadings, and with a notice signed by the
Plaintiff or his Attorney, requiring such executor or adminis-
trator to appear within ten days after service of the notice, inclu-
sive of the day of such service, and that in default of his so doing
the Plaintiff may sign Judgment against him as such executor
oradministrator ; and the same proceedings may be bad and
taken in case of non-appearance after such notice as upon a writ
against such executor or administrator in respect of the cause for
which such action was brought ; and in case no pleadings have [f there have
taken place before the death, the suggestion shail form part of been no plead-
the declaration, and the declaration, with a notice to plead, and &%
the suggestion, may be served together, and the new Defendant
shall plead thereto at the same time, and within eight days
after the service ; and in.case the Plaintiff shall have declared, 1f plaintiff
but the Defendant shall not have pleaded before the:death, the bave declared
new Defendant shall plead at the same time to the declaration ;:g r?o"tm’lde:gf
and suggestion within eight days after sexvice of the suggestion ; od, P
and in case the Defendant shall have pleaded before the death,
the new Defendant shall be at liberty to plead to the suggestion
only, and within eight days after the service thereof, by way of
denial, or such plea as may be appropriate to and rendered
necessary by his character of executor and administrator, unless
by leave of the Court or a Judge he should be permitted to
plead fresh matter in answer to the declaration ; and in case If Pefendant
the Defendant shall have pleaded before the death, but the has pleaded.
pleadings shall not have arrived at issae, the new Defendant,
besides pleading to the suggestion within eight days after the

service
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service thereof, shall continue the pleadings to issue in the same

manner as the deceased might have done, and the pleadings

upon the declaration and the pleadings upon the suggestion
If Plainif  shall be tried together ; and in case the Plaintiff shall recover,
recover. . he shall be entitled to the like Judgment in respect of the debt
(18525-138) or sum sought to be recovered, and in respect of the costs prior |
to the suggestion, and in respect of the costs of the suggestion
and subsequent thereto, as in an action originally commenced
against the executor or administrator. ’

Deathbetween ~ CCXII. The death of either party between the verdict and
";(;f:zst"d Judgment shall not hereafter be alleged for error, so as such
‘]( 1852s. 131.) Judgment be entered within two terms after such verdict.

Plaintifl dying ~ CCXIIL. If the Plaintiff in any action happen to die after an
between in-  jnterlocutory Judgment and before a final Judgment obtained
st T .. therein, the action shall not abate b son thereof if such
and final judg- ) tl S y reason thereof if suc
ment. action might be originally prosecuted or maintained by the
Andif De-  €Xecutor or administrator of such Plaintiff ; and if the Defend-
fendant so die. ant die after such interlocutory J udgment and before final Judg-
(1852,5.140.) ment therein obtained, the action shall not abate if such action.
might be originally prosecuted or maintained against the
executor or administrator of such Defendant ; and the Plaintiff,
or, if he be dead after such interlocutory Judgment, his execu-
tor or adrninistrator, shall and may have a writ of revivor in the
form contained in the Schedule (A)tothis Actannexed, marked
No. 11, or to the like effect, against the Defendant, if living,
after such interlocutory Judgment, or if he be dead then against
his executors or administrators, to show cause why damagesin
such action should not be assessed and recovered by the Plain-
tiff, or by his executor or administrator ; and if such Defendant,
his executor or administrator, shall appear at the return of such
writ, and not show or allege any matter sufficient to arrest the
final Judgment, or shall make default, the damages shall be as-
sessed, or the amount for which final Judgment is to be signed '
shall be referred to the proper officer as hereinbefore provided ;
and after the assessment had, or the delivery of the order with
the amount endorsed thereon to the Plaintiff, his executor or
administrator, final Judgment shall be given for the Plaintiff,
his executor or administrator, prosecuting such writ of revivor

against such Defendant, his executor or administrator respect-
ively. ' ‘

Marriageofa . CCXIV. The marriage of 2 woman Plaintiff or Defendant
woman Plain- shall not cause the action to abate, but the action may notwith-
tif or Defend- standing be proceeded with to judgment, and such judgment
?fé'sz s. 141) may be execoted against the wife alone, or by suggestion or -
" writ of revivor pursuant to:this Act, judgment may be obtained
against the husband and wile and execution issue thereon ;and
in case of a Judgment for the wife, execution may be issued
thereupon by the authority of the husband without any writ of
revivor or suggestion ; and if in any such action the wife shall
sue



1856. | Common Law Procedure, U. C. Gap.‘43. 157

sue or defend by Attorney appointed by her when sole, such
Attorney shall have authority to continue the action or defence,
unless such authority be countermanded by the husband, and
the Attorney changed according to the practice of the Court.

CCXYV. Where an action would but for the provisions of this Right ot De-
Act have abated by reason of the death of either party and in fendant .in
which the proceedings may be revived and continued hereby, 2% ;;";‘;ceh
the defendant or person against whom the action may be so abated but for
continued may apply by summons to compel the plaintiff or this Act.
person entitled to proceed with the action to proceed according (1834, 5. 92.
to the provisions of this Act within such time as the Judge shall
order ; and in default of such proceeding the defendant or other
person against whom the action may be so continued -as afore-
said shafjgbe entitled to enter a suggestion of such default and
of the representative character of the person by or against whom
the action may be proceeded with as the case may be, and to
have judgment for the costs of the action against the plaintiff,
or against the person entitled to proceed in his room as the
case may be, and in the latter case, to be levied of the goods of
the testator or intestate.

CCXVI. Proceedings against Executors upon a Judgment of Against Exe-
assets in futuro may be had and taken in the manner herein pro- suce 1 ©°
vided as to Writs of revivor. . Suturo.

‘ ‘ (1854, s. 91y

And with respect to the proceedings upon motions to arrest
the Judgment and for Judgment non obstante veredicto ; Be it
enacted as follows :

CCXVIIL Upon any motion made in arest of Judgment or Proceedings '
for Judgment non obstante veredicto by reason of the non aver- on motions in
ment of some material fact or facts, or material allegation or &rey :rf.lrg:_'g'
other cause, the party whose pleading is alleged or adjudged to judgment
be therein defective, may by leave of the Court, suggest the non cbsiente.
existence of the omitted fact or facts or other matter which if f“e":’ges'i‘m of
true would remedy the alleged defect: and such suggestion \:;‘:s: Y ey
may be pleaded to by the opposite party within eight days after ingis objected
notice thereof, or such further time as the Court or a Judge may “)1'852 143
allow, and the proceedings for- trial of any issues joined upon (13025, 143.)

such pleadings shall be the same as in ordinary actions.

CCXVIII. If the fact or facts suggested be admitted or be
found to be true, the party suggesting shall be entitled to such
Judgment as he would have been entitled 1o, if such fact or facts
or allegations had been originally ‘stated in such pleading and
proved or admitted on the trial, together with the’ costsvoT and
occasioned by the suggestion and proceedings thereon ; but if ;¢ .\
such fact or facts be E)und untrue, the opposite - party shall be (1852,s. 144y
entitled to his costs of and occasioned by the suggestion and. -
proceedings thereon, in addition to any other costs to. which he-
may be entitled. : R :

It suggestion
be found true..

CCXIX.
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Costs oit CCXIX. Upon an arrest of Judgment or Judgment zon 0b-
arrest of jnde- stante veredicto, the Court shall adjudge to the party against
;‘”‘!gﬁ;!n‘;?“dg' whom such Judgment is given, the costs occasioned by the
obstunte. trial of any issues in fact arising out of the pleading for defect
(1852;5. 145) of which such Judgment is given, upon which such’ party shall
have succeeded, and such costs shall be set off against any
money or costs adjudged to the opposite party, and execution-

may issue for the balance, if any.

Ejectmen. And with respect to the action of Ejectment ; Be it enacted as
{ollows : .

Ejecuﬁem, CCXX. The action of ejectment shall be commenced by

how com-  Writ, directed to the persons in possession by name, and to ail

%cr’i’tcfd' persons entitled to defend the possession of the property claimed,

(1852,s.168;) Which property shall be described in the Writ with reasonable
certainty. . ' B

Contents of CCXXI. The Writ shall state the names of all the personsin
writ, whom the title is alleged to be, and command the persons to
whom it is directed to appear within sixteen days after service
thereof, in the Court from which it is issued, to defend ‘the -
possession of the property sued for, or such part thereof as they
Where to  may think fit, and it shall contain a notice that in default of .
issue. appearance they will be turned out of possession ; and the Writ -
shall bear teste of the day on which it issued, and shall be
issued out of the office in the County or Union of Counties
wherein the lands mentioned in such Writ lie, and shall be in-
Duration. force for three months, and shall be in the form contained in
Form, &c. - the Schedule (A) to this Act annexed, marked No. 12, or
(1852,5.169) 10 the like effect, and the name and abode of the At
torney issuing the same (or if no Attomey, the: name and
residence of the party) shall be indorsed thereon, in like manner
as hereinbefore enacted with reference to the indorsements- on"
a Writ of Summons in a personal action, and the same proceed-
ings may be had to ascertain whether the Writ was issued by
the authority of the Attorney whose name was indorsed thereon;’
and who and what the Claimants are, and their abode, and as -
lo staying the proceedings upon Writs issued without authority, -
as in the case of Writs in personal actions. :

Notice ofna-  CCXXII. . To the Writ and to every copy thereof served on any
ture of Claim- party, shall be attached a notice of the nature of the title in-
anvstileto tended to be set up by the Claimant, as for example by grant
be attached to ? o

the writ. from the Crown, or by deed, lease or other conveyance derived
New. . from or under the grantee of the Crown, or by marriage, descent

ordevise, stating to or from whom, or by length of possession;

or otherwise, as the case may be, according to the nature of the':

Not to contain Claimant’s -title, stating it with reasonable certainty : And- -

more than one gych “notice shall not contain more than one mode in which ™

1‘}‘;°;‘§l‘;“i:‘iﬁ% title is set up, without leave of the Court or a Judge, and atthe::

out leave. trial the Claimant shall be confined to proof of the title set upi" |
, ; S
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in the notice: Provided that nothing in this section shall be Proviso:
constraed 1o require any Claimant to set out in such notice the Soran par-
dates or particular contents of any Letters Patent, Deeds, Wills required ex-
or oiher instruments or writings; which shew or support his cept by order.
title, or the date of any marriage or death, unless it be specially

L=

directed by order .of the Court or a Judge.

CCXXIII. The Writ shall be served in the same manuer as Service of
an ejectment was formerly served, or in such manner as the “’lgg,zs 170)
Court or a Judge shall order, and in case of vacant possession, (189%s. 170.
by posting a copy thereof upon the door of the dwelling house
or other conspicuous part of the property.

CCXXIV. The persons named as Defendantsin such Writ, Defendants,
or either of them, shall be allowed to appear within the time 22Y :,fay
appointed ; and every person so appearing shall, with his ap- appear within
pearance, file a notice addressed to the Claimant, stating that “m‘izhmll‘;‘i-
the Defendant, besides denying the title of the Claimant, asserts {555 171
title in himself, or in some other persons, (stating whom) under N?:; e to be
whom he claims, and setting forth the mode in which such fjed with
title is claimed, in like manner and to the same extent and appsarance,
subject to the same conditions, rules and restrictions as are set 2}“};2%"‘;?;?
forth in the two hundred and twenty-second section of this Act, title or claim
inrespect to the notice of a Claimant’s title, and the giving proof &c.
thereof at the trial. New.

CCXXYV. Any other person not named in such Writ, shall, AnY other

) person may
by leave of the Court or a Judge, be allowed to appear and appear by
defend, on filing an affidavit shewing that he is in possession leave.

of the land either by himself or.his tenant. (1852,5.172,)

CCXXVI. All appearances shall be entered in the Office from Entry of
which the Writ issued, and all subsequent proceedings shall be Z,‘]E";‘;Z’;ﬁid.
conducted in the same Office. ‘ - ings.

: New.

CCXXVII. Any person appearing to defend as landlord in Personappear-
respect of property whereof he is in possession in person or by ;‘;gl;‘r’nﬁz%“d
his tenant, shall state in his appearance that he appears as (1852,s. 17'3,)
landlord, and such person shall be at liberty to set up any
defence which a landlord appearing in an ejectment has here-

tofore been allowed to set up, and no other.

CCXXVIIL Any person appearing to such Writ shall be at Party appear-
liberty to.- limit his defence 1o a part only of the property men- b oy c';“t‘;‘
tioned in the Writ, describing that part with reasonable certain- part of the
ty in a notice entitled in the Court and cause, and signed by property.
the party appearing or his Attorney, such notice to be served
within four days after appearance, upon: the Attorney whose :
name js endorsed on the Writ if any, and if none; then to be: wytice of such
filed in the proper Office ; and an appearance without such limitation, &e.
notice coufining the defence to part, shall be deemed an ap- (1852,s.174.)
pearance to defend for the whole. , : i
CCXXIX,
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Want of CCXXIX. Want of ¢ reasonable certainty ” in the descrip-
reasomable  tjon of the property or part of it, in the Writ or notice of defence,

certainty in : 3 : i Iv ai
pysbat pt{m’ or in the notice of the title given by either party, shall not nul-

how cured. lify them, but shall only be ground for an application to a Judge -

(1852,5. 175) for better particulars of the land claimed or defended, or of the
title thereto, which a Judge shall have power to order in all
cases.

Defence by CCXXX. The Court or a Judge shall have power to strike
persons not in out or confine appearances and defences set up by persons not

possession. : ssessi N s their t s.
(18525, 176 y 10 possession by themselves or their tenant

Judgment if CCXXXI. In case no appearance shall be entered within

noappearance, the time appointed, or if an appearance be entered, but. the
or appearance p} . . ’ pp : : ? s

as o part  defence be limited to part only, the Plaintiff shall be at liberty
ouly. to. sign a Judgment that the person whose title is asserted in

the Writ shall recover possession of the land, or of the part

‘thereof to which the defence does not apply, which Judgment
Forms. if for all may be in the form contained in the Schedule (A) to-

(18528 177) 1his Act annexed, marked No. 13, or to the like effect, and if for

part may be in the form contained in the Schedule (A) to this
Act annexed, marked No. 14, or to the like effect.

Issuemaybe ~ CCXXXII In case an appearance shall be entered, an issue
made up by may be made up without any pleadings, by the Claimants or

f‘l;;"n‘f;;‘.': pe their Attorney, setting forth the Writ and stating the fact of the

entered. appearance with its date, and the notice limiting the defence, -

if any, of each of the persons answering, so that it may appear
for what defence is made, and directing the Sheriff to summon

a Jury ; and such issue, in case defence is made for the whole,

Forms. may be in the form contained in the Schedule (A) to this Act

(1852, 178.) annexed, marked No. 15, or to the like eftect, ‘and in case de-
fence is made for part, may be in the form contained in the
Schedule (A)tothis Act annexed, marked No. 14, or to the like
effect. :

Special case, ~ CCXXXIIL. By consent of the parties and by leave of a Judge,
}’{8';3‘;?'179_) a special case may be stated as in other actious.
Questions to CCXXXIV. The Claimants may, if no special case be agreed

be tried if no 45 proceed to trial in the same manner as in other actions, and
special case

be agreed  the particulars of the claim and defence and of the notices of

upon. Claimant and Defendant of their respeetive titles, if any, or
copies thereof, shall be annexed to the record by the Claimants ;
and the question at.the trial shall; except in the cases herein-
after mentioned, be whether the statement in the Writ of the

title of the Claimants is true or false, and if true, then which of .

the Claimants is entitled, and whether to the whole or part, and

Form of entry if 10 part, then to which part of the property in question; and
ofverdict.  the entry of the verdict may be made in the form contained in -
(1852,6.180) 4he Schedule (A) to this Act annexed, marked No. 16, or to the:

like effect, with such modifications as may he necessary to meet:
the facts, : ~ : ok

3

CCXXXV.
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CCXXXYV. In case the title of the Claimant shall -appear 10 1¢ Claimant
have existed as alleged in'the Writ, and at the time of service was entitled
thereof, but it shall also-appear to have expired before the time 2t gl g °ft-
of trial, the Claimant shall, notwithstanding, be "entitled to a va:;';w::d?
verdict according to the fact, that he was entitled at the time ‘of (1852,s.181.)
the bringing the action and serving the Writ, and to Jadgment
for his costs of suit, o ‘ :

CCXXXVI. The Court or a Judge may, on the application Court may
of either party, on grounds shewn by affidavit, order that-the alter place of
trial shall take place in any County other than that in which :{;‘;‘it“ afi-
the venue is laid, and such order being suggested on the (1852,5,162.)
record, the trial may be had accordingly. ‘ : ’

CCXXXVIL Ifthe Defendant appears, ‘and the Claimant pefandant
does not appear at the trial, the Claimaut shall be non-suited, appearing and
and if the Claimant appear and the Defendant does not appear, gﬁ’u’."’:‘“‘d - %
the Claimant shall be entitled to recover without any proof of faulr, and vice.

- his title. : ersa.

o . (1852,5.183.)
CCXXXVIIL The Jury may find a special verdict, or either Special ver-

party may tender a bill of exceptions. . (lcst:")2 18 4)

CCXXXIX. Upon the finding for the Claimant, Judgment Judgment if
may be signed and execution issue for the recovery of posses- Claimant re-
sion of the property or of such part therof as the Jury shall find cover-
the Claimant entitled to, and for costs, within sach time not
exceeding the fifth day in Term after the verdict, as the Court Execution and
or Judge before whom the cause is tried, shall order, and if no costs.
such order be made, then on the. fifth-'day in Term after the (1852s.185.)
verdict. ‘ : :

‘ - ~ .

CCXL. Upon a finding for the Defendants or any of them, Costs to De-
Judgment may be signed and execution issue for costs against gf@am if il
the Claimants named in the Writ, within such time not exceed- & arjant 1al
. Lme > : (1852,5. 186.)
ing the fifth day in Term after the verdict, as the Courtora = '
Judge before whom the cause is'tried shall order, and if no
such orderis made, then on the fifth day in Term after the
verdiet. , : -

CCXLI. Upon any Judgment in ejectment for recovery of One or more
possession and: costs, there may be either one Writ or-separate th’l‘éfl 012 fxe' :
Writs of Execution for the recovery of possession, ‘and for the § ¥

1ssue.

costs, at the election of the Claimant. , . (1852,s. 187.)

CCXLII In case of such an action. being brought by some s to Defend-
or one of several persons entitled as joint tenants,: tenants in ants being
common Or coparcenary, any joint tenant, tenant in common or Ju fensuts,
coparcener in possession, may, at: the.:time of.appearance or common, &¢.,.
within four days -after, -give notice inthe;same form as the no- “.dﬂg“?’;}&'
tice of a limited: defence, :that he :or: she: defends as such-and 5ot 10
admits.the:right :of -the Claimantrto.an:undivided ishare.of the . ‘

11 ‘ ~ property
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an andivided
share, &c.,
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property (stating what share,) but denies any actual ouster of
him, from the property, and may within the same time file an

(1852. 188) affidavit, stating with reasonable certainty, that he or she is

-

joint tenant, tenant in common or coparcener, and the share of
such property to which he or she is entitled, and that he or
she has not ousted the Claimant, and such notice shall be en-
tered in the issue in the same manner as the notice limiting
the defence, and upon tbe trial of such an issue, the additional
question of whether an actual ouster has taken place shall be
tried. ' . ' : ;

Question tobe  CCXLIII. Upon the trial of such issue as last aforesé.id, if 1t

tried, if such

joint tenancy,

&c., with
Claimant, be
found, &e.,
and the con-
trary.

shall be found that the Defendant is joint tenant, tenantin
common, or coparcener with the Claimant, then the question
whether an actual ouster has taken place shall be tried, and
unless such actual ouster shall be proved the Defendant shall
‘be entitled to Judgment and costs; but if it shall be found

(1852,5.189.) either that the Defendant is not such joint tenant, tenantin

~Death ~f

. either party
not to abate
the action.

. (18325.190.)

Right of one

common, or coparcener, or that an actual ouster has taken
place, then the Claimant shall be entitled to such Judgment
for the recovery of possession and costs.

CCXLIV. The death of a Claimant or Defendant shall not
cause the action to abate, but it may be continued ' as herein-
after mentioned. : o

CCXLYV. In case the right of the deceased Claimant shz;u'

. Claimant sur- survive to another Claimant, a suggestion may be made of the

viving 1o an-
other.

> (1852,6.191)

If the right of
the dec~ased
Claimant does
not survive to
another, &c.

(1852,5.192.)

One or more
of several
Claimants
dying after
verdict. tor
them, but be-

death, which suggestion shall not be traversable, but shall only
be subject to be set aside if untrue, and the action may proceed
at the suit of the surviving Claimant ; and if such a suggestion
shall be made before the trial, then the surviving Claimant
shall have a verdict and recover such Judgment as aforesaid,
.upon it being made to appear that he was entitled to bring the
«action either separately or jointly with the deceased Claimant.

CCXLVI. In case of the death before trial of one of sevetal
‘Claimants, whose right does not survive to another or others
of the surviving Claimants, when the legal representative of the
deceased Claimant shall not become a party to the suit in the
manner hereinafter mentioned, a suggestion may be made of
the death, which suggestion shall not be traversable, but shall
only be subject to be set aside if untrue, and the action may
proceed at the suit of the surviving Claimant for such share of -
the property as he is entitled to and costs. : i

CCXLVIL In case of a verdict for two or more Claimants, if
one of such Claimants die before execution executed, the othér -
Claimant may, whether the legal right to the property shall
survive or not, suggest the death in manner aforesaid, and pro-
ceed to Judgment and execution for the recovery of possession -
of the entirety of the property and the costs; but nothing herein =

‘ - “contained -
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contained shall affect the right of the legal representative ofthe fore execu-
deceased  Claimant, or the liability of the surviving Claimant tion. :
to such legal representative, and the entry and possession of (1852,5.193.)
such surviving Claimant under such execution shall be consi- :
dered an entry and possession on behalf of suchlegal represen-

tative in respect of the share of the property to which he shall

be entitled as such representative, and the Courtmay direct

possession to be delivered accordingly. '

CCXLVIIL In case of the death of a sole Claimant, or Death of sole
before trial of one of several Claimants whose right does not Claimant, or
survive to another or others of the Claimants, the legal repre- °.“eh“”h°s°

. - ) right does not
sentative of such - Claimant may, by leave of the “Court or a survive to
Judge, enter a suggestion of the death,and that he is such legal another.
representative, and the action shall thereupon proceed, and if
such suggestion be made before the trial, the :truth of the sug-
gestion shall be tried thereat, together with the title of the de-
ceased Claimant, and such Judgment shall follow upon the
verdict in favor or against the person making such suggestion,
as hereinbefore provided with reference to a Judgment for or
against snch Claimant ; and in case such suggestion in the
case of a sole Claimant be made after trial and betore execution
executed by delivery of possession thereupon, and such sug-
gestion be denied by the Defendant within eight days after notice
thereof, or such further time as the Court or a Judge may allow,
then such suggestion shall be tried, and if upon the trial thereof,

a verdict shall pass for the person making such suggestion, he

shall be entitled to such Judgmen: as aforesaid, for the recovery

of possession and for'the costs of and occasioned by such sug- Costs.
gestion, and in case of a verdict for the Defendant, such De- (1852.194)
fendant shall be entitled to such Judgment as aforesaid for costs.

CCXLIX. In case of the death before or after Judgment of Death of one
one of several Defendants in ejectment who defend jointly, a of several 4
suggestion may be made of the death, which suggestion shall 2% Defend:
not be traversable, but only be subject to be setaside if untrue, (1852,s.195)
and the action may proceeed against the surviving Defendant

to- Judgment and execution. L :

CCL. In case of the  death of a sole Defendant, or of all the peath of sole
Defendants in ejectmenti before trial, a suggestion may be Defendant, or
made of the death, which suggestion shall not be traversable, t‘?:n‘g;r:ge %:
but only be subject to be set aside if untrue, and the Claimants fore trial.
shall be entitled to Judgment for recovery of possession of the (1852,s.196.)
property, unless some other person shall appear and defend
within the time to be appointed for that purpose, by the order of -
the Court or a Judge,to be made upon the application of the Clai- -
mants ; -and it shall be lawful for the Court or a-Judge upon such
suggestion being made, and upon such application as aforesaid,
to-order that the Claimants shall be at liberty.to sign Judgment: .
within such-time as the Court or a Judge may think' fit, unless
the person then in possession by himself or ‘his tenant or the

‘ 11* legal

“t
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legal representative of the deceased Defendant, shall within
such time appear and defend the action ; and such order may .
be served in the same manner as the Writ, and in case such
person shall appear and defend the same, proceedings may be
taken against such new Defendant as if he had originally ap- -
peared and defended the action, and if no appearance be en-
tered and defence made, then the Claimant shall be at liberty
to sign Judgment pursuant to the order.

Death of sole CCLI. In case of the death of a sole Defendant or of all the
Degendant or Defendants in ejectment, after verdict, the Claimants shall
of all the De- mevertheless be entitled to Judgment as if no such death had -
S?rg?:tt.s' after taken place, and to proceed by execution for recovery of pos-.
(1852,5.197.) session without suggestion or revivor, and to proceed forthe
recovery of the costs in like manneras upon any other Judgment
for money, against the legal representatives of the deceased

Defendant.

Deathbefore ~ CCLIIL. In case of the death, before trial, of one of several
tial of 2  Defendants in ejectment, who defends separately for a portion:
g;gggﬂzz‘pgf- of the property for which the other Defendant or Defendants do
rately or part. not defend, the same proceedings may be taken as to such
(1852;5. 198.) portion as in the case of a sole Defendant, or the Claimant may

proceed against the surviving Defendants in respect of the portion

of the property for which they defend.

Death before  CCLIIL Incase of the death, before trial, ofone of several
trial of »  Defendants in ejectment, who defends separately in respect to
3-;?‘:12?3; s property for which surviving Defendants also defend, it shall be
separately, lawful for the Court or a Judge at any time before trial to allow
but for pro-  the person in possession, at the time of the death, of the pro-
Do IO ers PETtY, or the legal representative of the deceased Defendant, to
also defend. . appear and defend on such terms as may appear reasonable
(1852,5. 199.) and just, upon the application of such person or representative, -

and if no such application be made or leave granted, the

Claimant suggesting the death in manner aforesaid, may . pro-

ceed against the surviving Defendants to Judgment and

execution. ) ‘

Claimantmay ~CCLIV. The Claimant in ejectment shall be at liberty atany
discontinue as time to discontinue the action as to one or more of the Defend-
b e oeiend. 2D1s, by giving to the Defendant or his Attorney a. notice,
ants. headed in the Court and cause, and signed by the Claimant:or
(1852,5.200) his Attorney, stating that he discontinues such action, ‘and
thereupon the Defendant to whom such notice is.given shall be
entitled 10 and may forthwith sign Judgment for costs in -the
form contained in the Schedule (A) to this Act annexed, marked
No. 17, or to the like effect. : il

One of several  CCLYV. ‘In case one: of several Claimants- shall be desirous
g!aima'.“’ may to.discontinne,” he may-:apply to the Court:or:a Judge toshave
(;gg;,‘:“;‘;,,) ‘his name:struek-ont of»the: proceedings, -and. anmder.e;mahyl:g:
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made thereupon upon\sué,h terms as to the Court or Judge shéil
seem fit, and the action shall thereupon proceed at the suit of
the other Clairoants. :

CCLVL If after appearance entered, the. Claimant without Claimant not
oing to trial, allow the time fixed by the practice of the Court proceedingto
or going to trial in ordinary cases after issue joined -to elapse, T2l ”a’g::
the Defendant in ejectment may give twenty days’ notice to the notice..
Claimant to proceed to trial at the Assizes next after the expi- -
ration of the notice, and if the Claimant afterwards neglects to
give notice of trial for such Assizes, orto proceed to trial in
pursuance to the said. notice given by the Defendant, and the Right of De-
time for going to trial shall not be extended by the Court or a fendant in
Judge, the Defendant may sign Judgment in the form contained ?1%%‘2??202)
in the Schedule (A) to this Actannexed, marked No. 18, and T

recover the costs of the defence.

CCLVIL. A sole Defendant or all the Defendants in eject- SoleDefendant
ment, shall be at liberty to confess the action as to the whole or all the De-
ora part of the propérty, by giving to the Claimant a notice ﬁi‘;‘}:;‘f&ay
headed in the Court and cause, and signed by the Defendant action astothe
or Defendants, such signature to be attested by his or their At- whole or
torney, and thereupon the Claimant shall be entitled to and pf?p;fr;lfe
may forthwith sign Judgment and issue execution for the re- (1852s.203)
covery of possession and costs, in the form contained in the Sche-
dule (A) to this Act annexed, marked No. 19, or lo the like

. S

effect. :

CCLVIIL Incase one of several Defendants in ejectment, And so may
who defends separatély for a portion of the property for which one of several
the other Defendant or Defendants do not defend, shall be de- z‘}‘e"zfﬁ:‘f}&
sirous of confessing the Claimant’s title 1o such portion, he a part for
may give a like notice to the Claimant, and thereupon the which athers
Claimant shall be entitled to and may forthwith sign Judgment ‘(!?8"5‘3, :e&’;ds
and issue execution for:the recovery of possession of such por- ™ B
tion of the property, and. for the costs occasioned by the de-
fence relating to the same, and the action may. proceed as to

the residue.

CCLIX. In case one of several Defendants in ejectment, who And if
defend severally in respect of property for which other Defend- others defend
ants also defend, shall be desirous of confessing the Claimant’s a8 to the e
title, he may give a like notice thereof, and thereupon the (1852,s.205.)
Claimant shall be entitled to and may sign Judgment against
such Defendant for the costs occasioned by: his defence, and
may proceed inthe action againstthe other Defendants to Judg-
ment and execution.

CCLX. It shall not be necessary before issuing execution on Praceedings
any Judgment in ejectment under the authority of this Act, to neﬁdeg%“? ens
enter the proceedings: upon any roll, but an- éncipitur thereof frecution.
may be made upon paper, shortly describing the nature of the

Jugdment
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Judgment according to the practice heretofore used, and Judg-
ment may thereupon be signed, and costs taxed and execution
Proviso. issued ; Provided nevertheless, that the proceedings shall be
(1852;5.206.) entered on the roll whenever the same may become necessary
for the purpose of evidence or of bringing error, or appealing,
or the like. : -

Effectof judg- CCLXI. The effect of a Judgment in an action of ejectment
ment. under this Act shall be the same as that of a Judgment in eject:
ment obtained before the passing of the Act of this Province,
in the Session of Parliament held in the thirteenth and four-
13&14V. teenth years of Her Majesty’s Reign, intituled, An Act to alter
0185;2 207 and amend. the practice and proceedings in actions of Ejectment
(1852,8.207) 1y, Upper Canada.

Penalty on CCLXII. Every tenant to whom any Writ in ejectment shall
tenant receiv- - be delivered, or to whose knowledge it shall come, shall
N & ang forthwith give notice thereof to his landlord, or his bailiff or
ejeciment and . =] >,
not notifying  Teceiver, under the penalty of forfeiting the value of three years
his landlord. improved or rack rent of the premises dernised or holden in the
(1852.5.200.) ossession of such tenant, to the person of whom he holds, to
be recovered by action in any Court of Common Law having

jurisdiction for the amount.

Landlord CCLXIII In all cases between landlord and tenant, as often
?:‘;iﬂ_ghlt’::"gr as it shall happen that one half year’s rent shall be in arrear,
non-payment and thetlandlord or lessor to whom the same is due, hath right
ofrent,may by law to re-enter for the non-payment thereof, such landlord
b bl;’s' or lessor shall and may, without any formal demand or re-entry,
ejectment.  Serve a Writ in ejectment for the recovery of the demised pre- -
mises, or in case the same cannot legally be served orno terant
be in actual possession of the premises, then such landlord or
And how such lessor may affix a copy thereof upon the door of any demised
right shall be messuage, or in case such action in ejectment shall not be for -
exercised  the recovery of any messuage, then upon some notorious place -
of the Jands, tenements or hereditaments comprised in such
Writ in ejectment, and such affixing shall be deemed legal
service thereof, which serVice or affixing of such Writ in eject- .
ment shall stand instead and place of a demand and re-entry ; -
and in case of Judgment against the Defendant for non-appear- -
ance, if it shall be made to appear to the Court wherein the
said action is depending, by affidavit, or be proved upon the
trial in case the Defendant appears, that half a year’s rent was -
due before the said Writ was served, and that no sufficient
distress was to be found on the demised premises countervailing
the arrears then due, and that the Jessor had power to re-enter,
then and in every such case the lessor shall recover judgment
and have execution in the same manner as if the rent in arrear ;
Consequences had been legally demanded and a re-entry made ; and in case
of the exer  (he lessee or his assignee, or other person claiming or deriving -
right. under the said lease, shall permit and suffer J udgment to be' "
had and recovered on such trial in ejectment and executionto -
- be
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be execated thereon, without paying the rent and arrears. to-

gether with full costs, and without proceeding for relief in

equity within six months after execution executed, then and in

every such case the said lessee and his assignee and all other

persous claiming and deriving under the said lease, shall be

barred and foreclosed from all relief or remedy in law or equity,

other than by bringing a Writ of appeal for reversal of such.
Judgment in case the same shall be erroneous, and the said

landlord or lessor shall from thenceforth hold the demised pre-

mises discharged from such lease ; and if on such ejectment, a If verdict be
verdict shall pass for the Defendant, or the 'Claimant shall be for defendant,
non-suited therein, then-and in every such case, such Defend-

ant shall have and recover his. costs; Provided that nothing Proviso: as to-
herein contained shall extend to bar the right of any mortgagee mortgagees of
of such lease or any part thereof, who shall not be in posses- 1(31%5;2 5.210)
sion, so as such mortgagee shall and do within six months after ~  ©
such Judgment obtained and execution executed, pay all rent

in arrear and all costs and damages sustained by such lessor or .

person entitled to the remainder or Teversion as aforesaid, and

perform all covenants and agreements which on the part and

behalf of the first lessee are or ought to be performed.

CCLXIV. In case the said lessee, his assignee or other person Proceedings
claiming any right, title or interest in Jaw or equity of, in or to if the tenant
the said lease shall, within the time aforesaid, proceed for relief :ﬁf;fdi;eek
in any Court of Equity, such person shall not have or continue Equity.
any injunction against the proceedings at law on. such eject-
ment, unless he does or shall, within forty days next after a full
and perfcci answer shall be made by the Claimant in such eject- Rent must be
ment, bring into Court and lodye with the proper officer such paidinto -~
sum of money as the lessor or landlord shall, in his answer, in?g;tctl}:ﬁ“e
swear to be due and in arrear over and above all just allow- shall issue.
ances, and also the costs taxed in the said suit, there to remain -
until the hearing of the cause, or to be paid out to the lessor or
landlord on good security, subject to the decree of the Court ;
and in case such proceedings for relief in equity shall be taken 1¢guch pro- -
within the time aforesaid, and after execution is executed, the ceedinzs be
Jessor or landlord shall be accountable only for so much and no :2::::‘?““”
more as he shall really. and bond fide without fraud, deceit, or (1852;.'211.‘)
wilful neglect, make of the demised premises from the time of
his entering into the actual possession thereof, and if whatshall -
be so made by the lessor or landlord happen to be less than the -
rent reserved on the said lease, then the -said lessee or his .as-
signee, before he shall be restored to his possession, shall pay
such lessor or landlord whatthe money so by bim “made fell
short of the reserved rtent for the time such lessor or landlord

held the said lands.

CCLXV. If the tenantor his assignee do and shall at any Discontinu-
time before the trial "in such ejectment, pay or tender to the ance if tenamf
lessor or landlord, his executors or administrators, or his or D A d costs
their Attorney in that cause, or pay into the Court wherein the 'g::fore trial,

. same &
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same cause is depending, all the rent and arrears together with
the costs, then and in such case all further proceedings on the.
said ejectment shall cease and be discontinued ; and. if such
lessee, his executors, administrators or. assigns, shall, upon
Ifhebere- such proceeding as aforesaid, be relieved in equity, he and
lieved in they shall have, hold and enjoy the demised lands according
?1%"5‘;{;'212_) to the lease thereof made, without any new lease. SN

Proceedings - CCLXVI. Where the term or interest of any tenant now or
whenthe term hereafier holding under a lease or agreement in writing, any
o b lands, tenements or hereditaments for any term or number of
the lands years certain, or from year to year, shall have expired, or been:
leased, Sh?lld determined either by the landlord or tenant by regular notice to
naveexpired quit, and such tenant or any one holding or claiming by or’
shall refuse to under him, shall refuse to deliver up possession accordingly,
deliver pos-  after lawful demand in writing made and siened by the landlord
session, after . : S ha S .
notice. or his agent, and served personally uponor left at the dwelling
house or usual place of abode of such tenant or person, and the
landlord shall thereupon proceed by action of ejectment for
recovery of possession, it shall be lawful for him at the foot of
Notice to the Writ in ejectment, to address a notice to such tenant or
tenant to find person, requiring him to find such bail, ifordered by the Court -
security. or a Judge, and for such purposes as are hereinafter next speci-
fied, and upon the appearance of the party, or in case of non-
appearance on making and filing an affidavit of service of the
Writ and notice, it shall be lawful for the landlord producing.
the lease or agreement, or some counterpart .or duplicate
thereof and proving the execution of the same by affidavit, and
upon affidavit that the premises have been actually - enjoyed
under such lease or agreement, and that the interest of the
tenant has expired or been determined by regular notice to quit, -
as the case may be, and that possession has been lawtully
demanded in manner aforesaid, to move the Court or to apply.
to a:Judge at Chambers for a rule or summons - for such tenant
Rule to shew or person, to shew cause, within a time to be fixed by the Court
e wiua OF Judge on the consideration of the.sitnation of the premises,;
not give se-  Why such tenant or person should not enter into a Tecognizance
curity. by himself and two_sufficient sureties, in a reasonable ‘sum,
conditioned to pay the costs and damages which shall be. reco--
Andifno  vered by the Claimant in the action, and it shall be lawful for -
ggg;?nbjeudg_ the Court or Judge upon cause shewn or upon affidavit of the -
ment for land- service of the rule or summons, in case no cause shall be shewn, -
lord. to make the same absolute in whole or in part, and to order:
such tenant or person within a time to be fixed upon a consi-:
deration of all the circumstances, to find such ‘bail, with such
conditions and in such manner, as shall be specified in the-
said rule or summons, or such part of the same so made
absolute, and in case the party shall neglect or refuse so to
< do, and shall lay no ground to induce the Court or Judge to-
enlarge the time for obeying the same, then the lessor or land-
lord filing an affidavit that such rule or order has been made-:
or served and not complied with, shall be at liberty to sign -

Judgment -
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Judgment for recovery of possession and costs of suit, in the

form contained in Schedule (A) to.this Act annexed, marked

No. 20, or to the like effect: Provided always, that nothing Proviso.
Jerein contained shall be beld to prevent or restrict any land-

lord from proceeding against his tenant, who shall wrongfully Landlord may
hold over after his term bas expired, according to the. provi- f;_‘:t“?du‘“ger
sions contained in an Act of the Parliament of Upper Canada, 4 W?4, 1.
passed in the fourth year of the Reign of His late Majesty (1852,.213.)
King William the Fourth, intituled, An Act to amend the law New.
respecting real property, and to render the proceedings for

recovering possession thereof in certain cases, less difficult and

expensive. :

, ; _
CCLXVIL. Whenever it shall appear on the trial of any Court may
ejectment at the suit of a landlord against a tenant, that such al'ow proof of
tenant or his Attorney hath been served with due notice of trial, ;’;"i‘;&"“ﬁs

the Judge before whom such cause shall come on to be tried, soon as the
shall, whether the Defendant shall appear upon such trial or landlord shall
not, permit the claimant on the trial, after proof of his right to Eg‘g:ﬁﬁg}t‘sg
recover possession of the whole or of any part of the premises recover Tos-
mentioned in the Writ in ejectment, to go into evidence of the session, &c-
mesne profits thereof which shall or might have accrued from

the day of the expiration or determination of the temant’s

interest in the same, down to the time of the verdict given in

the cause, or to some preceding day to be specially mentioned

therein, and the Jury on the trial finding for the Claimant

shall in such case give their verdict upon the whole matter,

both as to the recovery of the whole or any part of the premises,

and also as to the amount of the damages to be paid for such

mesne profits, and in such. case the landlord shall have Judg-

ment within the time hereipbefore provided, not. only for the

recovery of possession and costs, but also for the mesne profits

found by the Jury ; Provided always, that nothing hereinbefore proviso: as to
contained shall be .construed to bar any such Iandlord from mesne profits
bringing any action for the mesne profits which shall accrue After verdict,
from_ the verdict, or from the day so specified therein, down (1852,s.214.)
to the day of the delivery of possession of the premises reco-

‘vered in the ejectment, : ‘ ‘

CCLXVIIL In all cases in which such security shall have gyt may
been given as aforesaid, if upon the trial a verdict shall pass order execu
for the Claimant, unless it shall appear to the Judge before tion within
whom the same Shall have been had, that the finding of the o o here
Jury was contrary to the evidence or that the damages given security is
were excessive, such Judge may in his. discretion order that gVen unless,
Judgment may be entered and execution issue in favour of the (j852,¢ 215)
Claimant at the expiration of six daysnext after the giving of ’ :
such verdict. . : ,

'CCLXIX. All recognizances and securities entered into‘in As to recog,
pursuance of the Section of this Act -numbered two “hundred DiZncesRecer
A . . " Section 266,
and sixty-six, may and shall be taken respectively in such
manner

v
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and proceed- Manner and by and before such persons as are provided and-
ings on them. authorized in respect of recognizances of bail upon actions and
(1852;5.216.) suits depending in the said Superior Courts, and subject to the
like fees and charges; but no action or other proceeding shall "
be commenced upon any such recognizance or security after
the expiration of six months from the time when possession of
the premises or any part thereof shall actually have béen’
delivered to the landlord. ‘ '

Rights ot CCLXX. Nothing herein contained shall be construed to"
landiords not prejudice or affect any other right of action or remedy which
prejudiced by landlords may possess in any case hereinbefore provided for,

;‘,‘g’bg‘;{'m_) otherwise than hereinbefore expressly enacted. \ .

Mortgagor CCLXXI: Where an action of ejectment shall be brought by
sued in eject-  any mortgagee, his heirs; executors, administrators or assignees
‘ 22',?.,2{,5}:5 for the recovery of the possession of any mortgaged lands, tene-
may pay into ments or hereditaments, and no suit shall be then depending
Court the = inthe Court of Chancery for or touching the foreclosing or
3?;:&;’{‘ ¢ redeeming of such mortgaged lands, tenements or heredita-

debt, interest ments, if the person having right%o redeem such mortgaged
:ﬂ:lf‘{;‘;{ezﬁd lands, tenements or hereditaments, and who shall appear-and
be discharged, become Defendant in such action, shall at any time pending
andmorigagee such action, pay unto such mortgagee, or in case of his refusal
’;:,afoﬁzc“;fler' shall bring into the Court where such action shall be depending,
very. all the principal moneys and interest due on such mortgage, and -
(1852,5.219.) also all such costs as have been expended in any suit at law
or in equity upon such mortgage, (such money for principal,
interest and costs, to be ascertained and computed by the
Court where such action is or shall be pending, or by the
proper officer by such Court to be appointed for that purpose),
the moneys so paid to such mortgagee or brought into such
Court shall be deemed and taken to be in full satisfaction and
discharge of such mortgage, and the Court shall and may dis- -
charge every such mortgagor or Defendant of and from the
same accordingly, and shall and may by rule of the same
Court compel such mortgagee to assign, surrender or re-convey
such mortgaged lands, tenements and hereditaments;  and:
suck estate and interest as such mortgagee has therein, and to
deliver up all deeds, evidences and writings in his custody
relating to the title of such mortgaged lands, tenements and
hereditaments unto such mortgagor who shall have paid or:
‘brought such moneys into the Court, his heirs, executors or’
administrators, or to such other persons as he or they shall, for
that purpose, nominate and appoint. ;

Nextpreced-  CCLXXII. Nothing herein contained shall extend to any
ing Section case when the person against whom the redemption is or shall
notto extend o nrayed, shall (by writing under his hand or the hand of his
to cases where ? . . . d i h .
the right to - Attorney, Agent or Soh_cltor to be delivered before the money
Tedeem, or the shall be brought into such Court of law to the Attorney or Soli-
::;"wi‘;ﬁ. s citor for the other side), insist either that the party praying a-
redemption
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redemption has not a right to redeem, or that the premises are

chargeable with other or different principal sums than what

appear on the face of the mortgage or shall be admitted on the

other side, or to any case where the right of redemption to the

mortgaged lands and premises in question in any cause or suit

shall be contravened or questioned by or between. different ,
Defendants in the same cause or suit, or shall be any prejudice Or to preju-
to any subsequent mortgage or subsequent incumbrance, any S‘CP any sub-
thing herein contained to the contrary thereof in any wise not- Pt ol il

withstanding. (1852;s. 220.)
t=] s

CCLXXIIL. If any persons shall bring an action of eject- The same
ment after a prior action of ejectment shall have been unsuc- Claimant in
cessfully brought by such person or by any person through or S e
ander whom he claims, against the same Delendant or against same property
any person through or under ‘whom he defends, the Court or a may be order-
Judge, - may, if they or he think fit, on the application of the :c“?l-i%;yv or
Defendant at any time after such Defendant has appeared to costs.
the Writ, order that the Plaintiff shall give to the Defendant (1854, 5. 93.)
security for the payment of the Defendant’s costs, and that all
further proceedings in the cause shall be stayed until such ‘
security be given, whether the prior action shall have been
disposed of by discontinuance or by non-suit, or by Judgment

for the Defendant. ‘ , -
CCLXXIV. The several Courts and the Judges thereof res- Courts may

pectively, shall and may exercise over the proceedings in eject- exercise
. . o e as e 2 . the same juris-
ment under this Act, the like jurisdiction as exercised in the giction as

old action of ejectment, so as to ensure a trial of the title and former(liy; over
: proceedings in
of actual ouster when necessary, and for all other purposes jo..ment.

for which such jurisdiction might have been exercised. (1852,5.221.)

And in order to give to Plaintiff a further remedy by Writ of Mandamus.
. Mandamus ; Be it enacted as follows: : :

CCLXXYV. The Plaintiff, in any action in either of the Superior Plaintiff giv-
Courts, except replevin or ejectment, may indorse upon the if m}ice @
Writ and copy to be served, a notice that the Plaintiff intends it may
to claim a Writ of Mandamus, and the Plaintiff may thereupon claim Manda-
claim in the declaration, either together with any other demand 7% for enfor-
which may now be enforced in such action, or separately, a Writ fz}“ﬁe%':,’,'da‘,’,ty
of Mandamus commanding the Defendant to fulfil any duty in towards him.

the fulfilment of which the Plaintiff is personally interested. (1854, 5. €8.)

CCLXXVI. The declaration in such action shall setforth what shall be
sufficient ground upon which such claim is founded, and shall stated inthe
set forth ‘that the Plaintiff is personally interested therein, andg:g{]a:z‘s‘:“'“‘
that he sustains or may sustain damage by the non-performance (184, s. 69.)
of such duty, and that performance thereof has been demanded

by him and refused or neglected.

CCLXXVIL The pleadings and other pro'ceedingé in ‘any‘p,oceed;,,gs
action in which a Writ of Mandamus is claimed, shall be the insuchaction.
: same
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Costs. same in all respects as nearly as may be, and costs shall be:
(1854, 5.70.) recoverable by either party, as in an ordinary action for -the.
recovery of damages ; and in case Judgment shall be given for
Judgment and the Plaintiff that a Mandamus do issue, it shall be lawful for
execution.  the Court in which such Judgment shall be given, if it shall -
see fit, besides issuing- execution in the crdinary way. for the:
Peremptory  costs and damages, also to issue a peremptory Writ of Man-
M’gﬂ“m“f} damus to the Defendant, commanding him forthwith to perform:
(1854,5. 71) the duty to be enforced. :

Formofsuch =~ CCLXXVIIL. Such Writ need not recite the declaration or
peremptory - other proceedings or the matter therein stated, but shall simply
writ, command the performance of the duty, and in other respects
shall be in the form of an ordinary Writ of Execution, except
To whom ad- that it shall be directed to the party and not to the Sheriff,  and
dressed. may be issued in term or vacation and returnable forthwith, and
no return thereto, except that of compliance, shall be allowed,
Returnthereto. UL time to return it may upon suflicient ground be allowed by
(1854, 5.72.) the Court or a Judge, either with or without terms.
Its effectand -~ CCLXXIX. The Writ of Mandamus so issued as aforesaid,
how enforced. shall have the same force and eflect as a peremptory Writ of
(1854,5. 73.) Mandamus, and in case of disobedience, may be enforced by
attachment. : e

Court may CCLXXX. The Court may upon application by the Plaintiff,
order the = besides or instead of proceeding against the disobedient party
thing by b by attachment, direct that the act required to be done may be
Plaintiff at the done by the Plaintiff or some other person appointed by the
fpots (;:fntl.he Court, at the expense of the Defendant, and upon the act
being done, the amount of such expense may be ascertained
by the Court either by Writ of enquiry or reference to the proper
officer, as the Court or a Judge may order, and the Court may
Execution tor OTder payment of the amount of such expenses and costs, and
such costs. enforce payment thereof by execution.
(1854, 5. 74.) , ‘
Presentpower CCLXXXI. Nothing herein contained shall take away the:
to issue prero- Jurisdiction. of either of the Superior Courts to grant Writs of
fut:'gj:’;‘f’fd“' Mandamus ; nor shall any Writ of Mandamus issued out of such:
fected. Courts be invalid by reason of the right of the prosecutor to
(1854, 5. 75.) proceed by action for Mandamus under this Act. :

Provisions CCLXXXII Upon application by motion for any Writ of
concerning the Mandamus, the rule may in all cases be absolute in the first
issue of pre. . instance, if the Court shall think fit, and the Writ may. bear
gative Writ ’ P . ? .

of Mandumus. teste on the day of its issuing and may be made returnable -
(1854,s. 76.) forthwith whether in term or in vacation, but time may be
(1854, £.77.) allowed to return it by the Court or a Judge either with or.
without terms; and the provisions of this Act, so far as they

are applicable, shall apply 1o the pleadings and proceedings

upon a prerogative Writ of “Mandamus issued by either of ‘the

Superior Courts. : T

: And
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And in order to give to Plaintiff a further remedy by Writ of Fyjunetion.
injunction ; Be it enacted as follows : : .

CCLXXXIII. In all cases of breach of contract or other 5, ..., ‘;f
injury, where the party injured is entitled to maintain and has breach of con-
brought an action, he may in like case and manner as herein- ract °TP‘;‘1?§Y
pefore provided, with respect to Mandamus, claim a Writ of t’i’;‘f“g;y claim
injunction against the repetition or continuance of such breach injunction
of contract or other injury, or the committal of any breach of 3gainst repe

. o R .. ution,&c., and
contract or injury of a like kind arising out of the same ¢oD- 4150 damages.
tract or relating o the same property or right and he may adso (1854, s. 79.)

ng property gat, )

in the same action include a claim for damages or other redress.

CCLXXXIV. The Writ of Summons in such action shall be Form of writ
in the same form as the Writ of Summons in any personal ind,noﬁce Ito
action, but on every such Writ and copy thereof, there shal] De indorsedon
be indorsed a notice, that in default of appearance the Plaintiff (1854, s. £0.)
may, besides proceeding to Judgment and execution for da-
mages and costs, apply for and obtaina Writ of injunction.

CCLXXXV. The proceedings in such action shall be the Proceedings
same as nearly as may be, and subject to the like control as ?ﬂdjzgément
the proceedings in an action to obtain a Mandamus under the 1 8ach case.
provisions hereinbefore contained, and in such action Judgment
may be given that the Writ of injunction do or do not issue as
justice may require ; and in case of disobedience, such Writ Enforcing
of injunction may be enforced by attachment by the Court of injunction,
when such Court shall not be sitting by a Judge.: 1854, 6. 81.)

CCLXXXVI. It shall be lawful for the Plaintiff at any time Plintiff may
after the commencement of the action, and whether ‘before or apply exparle
after Judgment, to apply ez parte to the Court or a Judge for g‘;‘a::‘}-‘,“s’t‘:f,‘:‘;f
a Writ of injuaction to restrain the Defendant in such action the case.
from the Tepetition or continuance of the wrongful act or
breach of contract complained of, or the committal of any
breach of contract or injury of a like kind, arising out of the
same contract or relating: to the same property or right ; and Court may
such Wiit may be granted or denied by the Court or Judge impose terms.
upon such terms as to the duration of the Writ—keeping an
account—giving security—or otherwise, as to such - Court or
Judge shall seem reasonable and just; and in éase of disobe- Esforcing in-
dience, such Writ may be enforced by attachment by the Court, junction.
or when such Court shall not be sitting, by a Judge ; Provided Prosiso:
always, that any order for a Writ of injunction made by 2 grder made

£ . . y a Judge
Judge, or any Writ issued by virtue thereof may be discharged, may be set
or varied or set aside by the Court on application made thereto aside by the
by any party dissatisfied with such order. o 8’8"5’; 5,52
5 5.82.

And as to the action of replevin ; Be it enacted as follows:  Replevin.

CCLXXXVIIL It shall-be lawful for:the Plaintiffor Defen- Equitable de«

dant in :replevin, in any. causesineither of: the>8uperior: Conzts ﬁm may be
, ‘ in 7

.
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in which, if Judgment were obtained, he would be entitled 1o
relief against such Judgment on equitable grounds, 1o plead
the facts which entitle him to such relief by way of defence,
and the said Courts are hereby empowered to receive such
defence by way of plea ; provided that such plea shall begin with
i:'cmntme‘;nclp:1 the words “ for defence on equitable grounds,” or words to the
3‘8’%4? A §3.) like effect. :
Fquitable de- ~ CCLXXXVIII. Any such matter which if it arose before or
fence by way during the time for pleading would be an answer to the action
of sudité gue- Yy \way of plea, may, if it arise after the lapse of the period
(1854, s. 54.) durinZg: which it could be pleaded, be set up by way of auditd
quereld.

Replicationon CCLXXXIX. .The Plaintiff may reply, in answer to any plra
equitable of the Defendant, facts which avoid such plea upon equitable
g;gg‘"i‘ii' g5.) grounds, provided that such replication shall begin with. the
777 words ¢ for replication on equitable grounds,” or words to

the like effect.

Strili CCXC. Provided always, that in case it shall appear to the
triking out ‘ . )
any such plea CoOWrt or any Judge thereof, that any such equitable plea or
&e,, which equitable replication cannot be dealt with by a Court of Law
gj‘i'}g"g;’ide““ 0 as to do justice between the parties, it shall be lawful for
Court of Law. Such Court or Judge to order the same to be struck out, on such
(1854, 5. 86.) terms, as to costs and otherwise, asto such Court or Judge may

seem reasonable.

And whereas the power of amendment now vested in the
Courts, and the Judges thereof is insufficient to enable them
to prevent the failure of Justice by reason of mistakes and
objections of form ; Be it enacted as follows : . ‘

The Courts CCXCI. It shall be lawful for the Superior Courts of Com-
may and must mon Law, and every Judge thereof, and any Judge sitting at
make all such Wi Prius, at all times to amend all defects and errors in any
inany civil proceeding in civil causes, whether there is any thing in writing
proceedings as t0 amend by or not, and whether the defect or error be ‘that of
gf_‘}{’ ?:J]:cr?u the party applying to amend or not, and all such amendments
justice. may be made with or without costs, and upon: such terms as
{1852,5.222.) 1o the Court or Judge may seem fit, and all such amendments -
as may be necessary for the purpose of determining in the
existing suit the real question in controversy between the parties,

shall be so made.

Negotiable And with regard to actions on Bills of Exchange or other-
Instruments. megotiable instruments ; Be it.cnacted as follows :

Court ma CCXCIL In case of any action founded on a bill of exchange
order loss, &c., OF other negotiable instrument, it shall be lawful for the Court
notto be made or a Judge - to order that the loss of such instrument shall not

adelence, on 0 get up, provided an indemnity be given to the satisfaction of
_ : the
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the Court or Judge or any officer of the Court, to whom the indemnity
same miay be referred by such Court or Judge, against the heing given.
claims of any other person upon such negotiable instrument. (1854, 8.87)

And with respect 10 ,procee?iings in error and appeal ; Be it
enacted as follows : : ‘ o

CCXCIII. No Judgment, decree or other proceeding, either Appeal must
at law or in equity, shall be reversed or avoided for any error be brought
or defect therein, unless the Writ of appeal be sued outand 7/ihn four
prosccuted with effect within four years after such Judgment, (1852. 146.)
decree or proceeding shall have been entered of record, made, :

pronounced, had or completed.

CCXCIV. If any person who is or shall be entitled to bring Further time
crror or appeal as aforesaid, shall be at the time such title allowed in
accrued, within the age of twenty-one years, feme covert, non s of dis-
compos menlis, or without the limits of this Province, then such ?,,il,,%y a;,‘;)eal
person shall be at liberty to sue out his Writ of appeal so as at the time
such person commences or brings and prosecutes the same bf’._",',f"m‘;‘*d'
with effect within six years after coming to or being of ful] (1%%s- 147)
age, discovert, of sound memory, or return to the Province ;
and if the opposite party shall, at the time the title to bring
error and appeal accrued, be without the limits of this Province,
then the Writ of appeal may be sued out, provided the pro-
ceeding be commenced and prosecuted with effect within six
years after the return of such party to this Province.

_ And with respect to the payments of weekly allowance to e provisions
insolvent debtors, and as to Gaol limits, and to the discharge under this head

of such debtors ; Be it enacted as follows :- amendand con~
‘ solidute the .

. ‘ repealed pro-
CCXCV. If any debtor in close custody upon any mesne pro- visions of—
cess, or in execution, or upon an attachment, or other process gg >, 5
issued by any Courtin Upper Canada, for non-payment of costs, 8 G. 4, ¢, 8—
or for non-payment of any sum of money awarded, or for the non- ¢ W-4, c. 3—

f i ; 5W.4,¢c 3—
payment of any claim in the nature of a debt or demand due, ;g uy
being a sum certain or capable of being ascertained by computa- c. 15—
tion, and not in the nature of a penalty to enforce the doing of ¢Insolvent
some act, other than the payment of a sum of money, (in which ﬁwé*’fz):%n_{
several cases, the debtor shall be deemed to be a prisonerinex- 4 W 4,c. 10—
ecution,) shall make oath that he is a prisonerin close custody, 16 V.c. 175—
setting {orth on which of the causes of detention above specified, (Gaol timils.)
and that he is-unable 10 find security for the limits, and is uot In what cases
worth the sum of five pounds, and in case he is in custody on 21:}:}3‘::51’;‘(1
mesne process that he is unable to procure bailto the action, and shall be one
that he does not believe the demand of the Plaintiff to be just, and !itled to week-
for that cause and no other he resists payment of the same - and }{; ‘é]"é” oy
refuses to confess Judgment for the sum swom to, it shall be 4 W. 4, c. 3.
lawful for the Court from which the process against such debtor 8 G- 4, ¢- 8.
issued, or any: Judge having authority to dispose of matters
arising in suits in such Court,.to make a-rule ‘or order on the

Plaintiff -
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Plaintiff at whose suit such debtor is detained, to pay to such
debtor on the third Monday after -the service of such rule or
order, and upon each Monday thereafter, so long as such debtor
shall be detained in prison at the suit of such Plaintiff for such
cause, the sum of ten shillings, such payment to be made to
the debtor or to the Gaoler in whose custody he is, for the use
of such debtor, and in default of such payment such debtor
shall after service of a rule nisi or Judges’ Summons, to be
obtained on oath of the default, be discharged from custody by
rule or order, unless sufficient cause to the contrary be shewn :
Provided always that such discharge shall not, when the debtor
was confined on mesne process, prevent the Plaintiff from pro-
ceeding to Judgment and execution against the body, lands or
goods according to the practice of the Court, and that such
discharge shall not, when the debtor was a prisoner in execu-
tion, be construed as a release or satisfaction of the Judgment
or other debt or demand for the non-payment whereof such
debtor wasin custody, or to deprive the Plaintiff of any remedy
against the lands or goods of such debtor. ‘

CCXCVI. Whenever any such debtor shall apply for the
weekly allowance, or to be discharged from custody for the
non-payment thereof, it shall be lawful for the Plaintiff at whose
suit he is confined, to file interrogatories for the purpose of dis-
covering any property or effects which such debtor may be
possessed of or entitled to, or which may be in the possession
or under the control of some other person for the use or benefit
of such debtor, or which such debtor, having been in possession
of may have fraudulently disposed of to injure his creditor, and
to serve a copy of such interrogatories on such debtor, and
thereupon and until such debtor shall have fully answered such
interrogatories upon oath to the satisfaction of the Court or
Judge, and filed his answers and given sufficient notice of
such filing to the Plaintift or his Attorney, no rule or order for
the payment of such weekly allowance shall be made, or if
previously made no order for his discharge for non-payment
thereof shall be made.

CCXCVIIL. Where any such debtor shall have obtained the
order for payment of the weekly allowance, the Plaintiff at
whose suit he is confined may at any time file and serve such
interrogatories as aforesaid, and it shall be lawful for the Court
from which the process issued or a Judge as aforesaid, on
application of the Plaintiff, to stay further payment until the
debtor shall have sworn to and filed his answers, and have
given ft‘o the Plaintiff or his Attorney four clear days’ notice
thereof. o

CCXCVIII. Whenever such debtor is a prisoner in close
custody in several suits or matters, he must make all the
Plaintiffs in such suits or matters parties-to his application for
the weekly allowance, and he shall only be entitled to.one

weekly
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weekly sum of ten shillings, although he is in custody in to one allow=
several suits and matters ; and in any such case if the weekly ance, &e. -
allowance be unpaid, the debtor shall have the samerightas

when he is in custody in one suit only, to be discharged from

custody in all the suits.or matters named in the order for pay-

ment, and the Plaintiffs named in such order must all be made

parties on any application for the debtor’s discharge on account

of non-payment, and all such Plaintiffs must join in adminis- Interroga-
tering interrogatories to the Defendant, as if they were Plaintiffs toriesin such
in one suit, and such Plaintiffs shall regulate among themselves case.

the apportionment of the weekly allowance and the arrange-

ment for payment thereof.

CCXCIX. The Plaintiff in any suit shall be entitled to Allowance
recover from his debtor all sums paid to him for weekly may bere-
allowance while a prisoner on mesne process, and upon proof Sorered Dom
of the amonnt of such payment before the proper taxing Officer, costs.
cuch sams shall be allowed as disbursements. in the suitand 4 W-4¢-3

be taxed as part of the costs thereof.

CCC. Any debtor according to the intent and meaning of this Debtor in
Act, who shall have been confined in close custody in execution prison over
for three successive calendar months, may, (on giving to the party ;,h;;eo‘{,‘,‘:i';h'
at whose suit he is a prisoner or to his Attorney,. fifteen days’ no- his discharge
tice of his intention to apply to be discharged from custody) upon 33 ;.eft"iu
proof of such notice, and upon making oath that he is not W s
worth five pounds exclusive of his necessary wearing apparel R
zurz%that of his family, and their beds and bedding and their
offinary household utensils, not exceeding in the whole the
value of ten pounds, and that he hath answered all interroga-
tories which have been filed by the Plaintiff, and bath given
due notice of such answers (or if no interrogatories have been
served, that he hath not been served with any interrogatories),
apply to the Court from which the process on which he is con-
fined issued, or to a Judge as aforesaid, for a rule or summons
to shew cause why he should not be discharged from custody,
and upon the return of such rule or summons, and where there
are interrogatories if the answers thereto are deemed sufficient
by such Court or Judge, such debtor shall be by rule or, order
discharged from custody, and such discharge ‘shall have the
same and no other effect as a discharge for non-payment of the
weekly allowance : Provided that the Court or Judge may on Proviso: for
the return of the rule or summons, if the Plaintiff has already (he interroga-
filed interrogatories (which he is hereby authorized to doin torles.
like manner as on an application for the weekly allowance),
and if further inquiry appears requisite for the ends of Justice,
allow to the Plaintiff a reasonable time to file further interro-
gatories, and for the debtor to answer them before the rule or
summons be finally disposed of :: Provided also,:that the Court poviso :
or Judge ‘may make it a condition of the debtor’s discharge, Assigumentby
that he shall first assign ‘and convey to the:party at whose suit Jen¢ ay be
he is in custody any right or interest which he may. have or be "V

, 12 . presumed
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presumed to have in and to any property, credits and effects
other than the wearing apparel, beds, bedding and household
utensils before mentioned, such assignment or conveyance to
“Proviso: if e approved by the Court or Judge ; Provided lastly, that if it
debt arose shall appear that the debt for which such debtor is confined:
f;;l‘;‘cfi?ﬁh . Was contracted by any manner of fraud or breach of trust, or
.&e. ' that he is confined by reason of any Judgment in an action for -
breach of promise of marriage, seduction, criminal conversa-
tion, libel or slander, the Court or Judge may order the Appli-
cant to be recommitted toclose custody for any period not ex-.
ceeding twelve calendar months and to be then discharged.
,:é:,":,’,tée:rm be CCCI. The limits of each County and Union of Counties
limits of gaols in Upper Canada for judicial purposes, shall be and are hereby

‘11532"{'1 v, declared to be the limits-of the Gaols of such' Counties or
.c.15. . Unions of Counties respectively.
. See also—

'18V.c.69-  CCCII. The Sheriff of any such County or Union of Coun-
’ f:ﬁ;‘fe c‘l’l‘g{y ties may take from any debtor confined in the Gaol thereof in.
. from any execution or upon mesne process, a bond with not less than
~debtor that  two or more than four sufficient sureties, to be jointly and
:‘he wili keep  goverally bound in a penalty double the amount for which such
e limits, <. cer

obey all law- debtor is so confined, 'conditioned that - such debtor shall
ful orders of  remain and abide within the limits of such Gaol and shall not
the Court, &c- depart therefrom, unless discharged from custody in the suit
10&11 V. or matter upon which he was so confined by due course of law,

- ¢ 15 and also that such debtor shall and will during all the time
.16 V.c.176. that he shall be upon the limits subject to such custody, ob-
serve and obey all notices, orders or rules of Court touching®or
concerning such debtor, or his answering interrogatories, or
his returning and being remanded into close custody, and that

they will produce such debtor to the Sheriff when they or either
“yustificationot of them shall be required, upon teasonable notice; and the
the sureties. ~ Sheriff may also require each surety when there are only two,
to' make oath in writing,to be annexed to the bond, thathe isa

freeholder or householder in some part of Upper Canada, stating

where, and is worth the sum for which the debtor is in custody,

(naming it) and fifty pounds more over and above what will

pay all his debts, or where there are more than two sureties,

then that each surety shall make oath as aforesaid, that heisa

freeholder or householder as aforesaid, and is worth one half
the sum for which the debtor is in custody, (naming it) and

fifty pounds more, over and above what will pay all his debts.

On receipt of =~ CCCIIL Upon receipt of such bond, accompanied by ‘an
such security g ffidavit of a -subscribing witness of the due execution thereof,
:ﬁgﬁ? meY  and by the sureties’ athdavits of solvency, if required by the
debtor tke - Sheriff, it shall be lawful for the Sheriff to permit and allow
.Li".‘i‘srl‘.““)‘l‘°“t the debtor to go out of close custody in Gaol, into and uponthe
eI N ape. Gaol limits, and so long as such debtor shall remain within
11G.4,¢c. 3. the said limits without departing therefrom, and shall in all

other respects observe, fulfil and keep on his part the condition

of



1856. Common Law Procedure, v.c Cap. 43. 179‘ :

of the said bond, such Sheriff shall not be liable to the
arty at whose suit such_ debtor' was confined, in any action,
for the escape of such debtor from Gaol. ‘ '

CCCI1V. In case the Sheriff shall have good reason to appre- i the sureties
hend that such sureties.or either of them, have, after entering become insol-
into such bond, become insufficient to pay the amount seve- ggmz:c., ’

lly sworn o by them, it shall be lawful for him again t ke the
rally sw y them, il again to arrest re-take the
the debtor, and to detain him in close custody, and the sureties debtor, &c.
of such debtor may plead sucharrest and detention in bar of any 16 V. e 175.
action to be brought against them upon the bond so entered into
by them, and such plea if sustained in proof shall wholly dis-
charge them from such action; Provided always, that such p e,
debtor may again obtain the benefit of the Gaol limits, on giving 4 W. 4, c. 10.
a new bond with sureties as aforesaid, to the Sheriff. \ ‘

CCCV. Upon any breach of the condition of such bond, the 1n case of
party at whose suit the debtor is confined, may require the breach, Sheriff
Sheriff 1o assign the same to him, which assignment shall be may Mo re
made in writing, under the seal of the Sheriff, and attested by zig,, the Bond,
at least one witness, and the assignee of the Sheriff or the andondoing
executors or administrators of such assignee, may maintain sushall be dis-

. e . " *1  charged from
an action in his or their own names upon such bond, which liability.
action the Sheriff shall have no power to release ; but upon 11G.4,¢. &
executing such assignment at such request, the Sheriff shall 16 V- ¢ 174
be thenceforth discharged from all liability on account of the

debtor or his safe custody.

CCCVI. The sureties of any such debtor may surrender him g, cties ma
into the custody of the Sheriff at the gaol, and it shall be the make or en
duty of the Sheriff, his Deputy or Gaoler, there to receive such der 8 surren-
debtor into custody, and the sureties may plead such surrender g:}:&ghe
or an offer to surrender, and the refusal of the Sheriff, his
Deputy or Gaoler to receive such debtor into custody at the
gaol, in bar of any action brought on the bond for a breach of
the condition happening after such surrender or tender and
refusal, and such plea, if sustained in proof, shall discharge proviso. -
them from any such action : Provided always, that such debtor 11 G- 4, ¢. 3.
may again obtain the benefit of the limits on giving a new

bond with sureties as aforesaid, to the Sheriff.
X .

CCCVIL The party at whose suit any debtor is. confined, Debtor on
may at any time while the debtor, enjoys the benefit of the limits bound
limits, file and serve such interrogatories, to be answered by :‘;r:;‘;‘;"tg;g
such debtor in manner aforesaid ; and in case such debtor shall
neglect or omit for the space of fifteen days next after service
thereof, to answer such interrogatories and to file the answers,
and'to give immediate notice of such filing to the party, at whose
suit he is-in custody, or to the Attorney of that party, the Court
ora Judge as aforesaid, may ‘make a rule ororder for such
debtor’s being committed: to-close. custody, and it shall be the
duty of theSheriff on due notice of such rule or order, forthwith

.oo12r to
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Penalty for 10 take such debtor and re-commit him to close custody uutil -
relusal. he shall obtain a rule of Court or Judge’s order for. again ad-
I & &3 mitting him to the limits, on giving the necessary bond as afore-
16 V. c.175. said, (which rule or order may be granied ovn the debtors
shewing that he has filed his answers to such interrogatories,
and has given to the Plaintiff or his Attorney ten days’ notice
thereof, and of his intention to apply), or until he shall be

otherwise discharged by due course of law.

Phintifmay  CCCVIII. The party at whose suit any debtor is confined in
g:;e xeow execution, may, whenever such debtor shall take the benefit
,op:ft; of of the limits, sue out any execution against his lands or goods,

ebtor on the motwithstanding such debtor was charged in execution, and

Limits. such execution shall not be stayed, but shall be proceeded
with until executed, although such debtor has been re-com-
Proviso. mitted to close custody ; Provided always, that the wearing

E . apparel of such debtor and that of his family, and their beds
xemptions . . .
from execu- and bedding, and household utensils, not exceeding together
tion. - the value of ten pounds, and the tools and implements of the
11G. 4, ¢.3. yrade of such debtor, not exceeding in value ten pounds, shall
> g , po >
be protected from such subsequent execution. - *
p q

§,‘;‘f§$§§ nt CCCIX. None of -the foregoing provisions relative to the
toextendto '~ weekly allowance, discharge from custody on account of in-
persons ' solvency or Gaol limits, shall extend or be applicable to debtors
custody, &c., N . N P
on any crimi- Who shall, at the same tiine be in custody upon any criminal

nal charge. charge. ‘ ,

11G. 4, ¢ 3. g

See clso— - L.
11G.4,e.4. CCCX. Every person who shall upon any examination upon

False swear- 0ath -or affirmation or in any affidavit made or taken in, any
ing under ~ proceedings under this Aect, wilfully and corruptly give’false
preceding . evidence or wilfully and corrupily swear or affirm any'thing
perjury. which shall be false and shall be thereof convicted, shall be

11G.4,c.3. Jjable to the penalties of wilful and corrupt perjury.
And with respect to costs ; Be it enacted as follows :

Costs on writs. CCCXI. Until otherwise ordered by rule of Court, the costs
:‘o“ﬁ‘;';:“ﬁc‘r\ef‘ of Writs issued under the auathority of this Act and of all other
tofore until  proceedings under the same, shall be and remain as nearly as
otherwise  the nature thercof will allow, the same as heretofore, but in no
ordered. case greater than those already established ; Provided always,
:I; fviso a8 1o that hereafter no mileage shall be taxed or alldwed for the ser-

< vice of any Writ, paper or proceeding, without an aftfidavit
New tempo  peing made and produced to the proper taxing officer, stating

e the sum actually disbursed and paid for such mileage, and the
name of the party to whom such payment was made.
Plaintiff in CCCXIL If the Plaintiff in any action of trespass or trespass

trespass or  ON the case brought or to be broughtin either of-the said Courts.
trespass on the or in any county Court in Upper Canada, shall recover by the
case, t0 Ie-  yerdict of a Jury less damages than forty shillings, such Plaintiff

A ’ shall
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shall not be entitled to recover in respect ‘of such verdict any cover no costs

costs whatever, whether the verdict be given on any issue tried if the verdict

or Judgment have passed by default, unless the Judge‘or Pre- :’fu’l"}ox’y" ‘

siding officer before whom such verdict shall be obtained shall shillings, un-

immediately afterwards certify on the back of the record or of lessthe Judge

the writ of trial or.inquiry that the action-was really brought to feg” ™2

try a right besides the right to recover damages for the trespass or -

grievance in respect of which the action was brought, or that the

trespass or grievance in respect of which the action was brought,

was wilful and malicious: Provided always, that nothing Prowso:

herein contained shall extend or be construed to extend to iﬁ;"ﬂggﬁ

deprive the Plaintiff of costs in any action brought for a trespass taintrespasses

or trespasses over any lands, wastes, closes, woods, plantations ‘ '

or inclosures, or for entering info any dwelling, out building or

premises in respect to which notice not to trespass shall have ~

been previously served by or on behalf of the owner or. occu-

pier of the land trespassed over, upon or left at the last reputed

or known place of abode of the Defendant in such action 5 Pro- Proviso : as to

vided also, that nothing in this section shall be construed to actions which
. . s p .. might have

entitle any Plaintiff to recover costs as of an action brought in peen brought

a Superior Court in any case where by law his action might in an Inferior

properly have been brought in an inferior Count. ‘ ¢

And in order to enable the Courts and Judges to carry this
Act thoroughly into effect, and to enable them from time to
time to make rules and regulations, and to frame Writs and
proceedings for that purpose ; Be it enacted, asfollows :

CCCXIII. It shall be lawful for the Judges of the said Courts Power to
or any four or more of them of whom the Chief Justices shall make rojes for
be two, from iime to time to make all such general rules and £ s Act. t
orders for the effectual execution of this Act; and of the inten- (18595,223)
tion and object hereof, and for fixing the costs to be allowed |
for and in respect of the matters herein contained and the per-
formance thereof, and for apportioning the costs of issues, and
for the purpose of enforcing uniformity of practice in the allow-
ance oip costsin' the said Courts, as in iheir judgment shall
be Lecessary or proper, and for that purpose to meet from time b
to tirne as occasion may require ; ‘and it ‘shall also be lawfal To make fur-
for the said Judges, or any foar or more of them of whom the ‘ihe"";d“‘“g“
Chief Justices shall be two, by any rule or order to be from p?e:;in:, &e
time to time by them made in Term or Vaeation atany time
within five years after this Act shall come into- force, to make
such further alterations in the time and mode of pleading in the
said Courts and in the mode of entering and transcribing plead-
ings, judgments and other proceedings in actionsat law, and in
the time and manner of objecting to errors in pleadings and other
proceedings, and in the mode of verifying pleas and obtaining
final judgment without trial in certain cases, as'to them may
seem expedient, any thing in this Act to.the contrary notwith-
standing ; and all such Rules, Orders or Regulations shall be Rules, &c., to
laid before both Houses of the' Parliament of this Province, if be laid before

Parliament
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Parliament, Parliament be then sitting, immediately upon making the
and not to  same, or if Parliament be not sitting, ther within twenty days-
‘}‘oarv:ifff;i . after the next meeting thereof ; and no such Rule, Order or
time there- ~ Regulation, shall have effect until three months after the same
after. shall have been so laid before both Houses of Parliament, and
_any Rule, Order or Regulation so made sbhall, from and after

" such time as aforesaid, be binding and obligatory on the said

Courts and on all Courts of error and appeal in this Province,

into which the Judgments of the said Courts or either of them

shall be removed, and be of like force and effect as if the provi-

sions contained therein had been expressly enacted by the Par-

Proviso: such liament of this Province : Provided always, that it shall be
(flli‘;:ﬁ"’"‘jlgabie lawful for the Governor of this Province, by proeclamation, or
Whoie or in. for either of the Houses of Parliament, by any resolution, at
part. -  any time within three monthsnext after such Rules, Orders and
New. Regulations shall have been laid before Parliament, 1o suspend
the whole or ‘any part of such Rules, Orders or Regulations,

and in such case the whole or such part thereof as shall be so-

suspended, shall not be binding or obligatory on the said Courts

Proviso: ex~ OF on any Court of error and appeal ; Provided also, that
isting power nothing herein contained shall be construed to restrain the au-
L‘Lﬁ%ﬁié&’l“ thority or limit the jurisdiction of the said Courtsor the Judges
(1852,5.223.) thereof, to make rules or orders, or otherwise to regulate and

dispose of the business therein.

As to issue, CCCXIV. Such new or altered writs and:forms of proceed-
&c.,of new or ings may be issued, entered and taken, as may by the Judges of
altered writs- the said Court, or any four or more of them of whom the Chief |
: Justices shall be two, be deemed necessary or expedient for
giving effect to the provisions hereinbefore contaiped,and in
such forms as the Judges as aforesaid shall from time to time
think fit to order ; and such writs and proceedings shall be
acted on and enforced in such and the same manneras writs
and proceedings of the said Courts are now acted upon and
enforced, or as near- thereto as the circumstances of the case
As to existing Will admit ; and any existing writ or proceeding, the form of
writs of which which shall be in any manner altered in pursuance of this Act,
the formis ~ g¢hall nevertheless, be of the same force and virtue as if no al-
altered by this ? 4 . .
Act. teration had been made therein, except so far as ihe effect
(1852,5.224 ) thereof may be varied by this Act. ' :

This Act not CCCXYV. Nothing in this Act contained shall in any way
to affect pow- restrict or limit the powers now vested by law in any one of
:ffjﬂg’;:"b the Judges of the Superior Courts of law, sitting apart from the
13& 14 V. = others of them, in Term time, or sitting in° Chambers, but all
o 5‘?5:73 . the powers conferred by an Act of the Parliament of this Pro-
(1352,6.224) yince, passed in the Session held in the thirteenth and’
fourteenth years of Her Majesty’s Reign, and intituled, An Act
to confirm and give effect to certain rules and regulations made
by the Judges of Her Majesty’s Court of Error and Appeal for - .
Upper Canada, and for other purposes, relating to the powers
of the Judges of the Courts of Law_and Equity in that part of

the
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the Province, and the practice and decisions of certain of those
Courts, shall continue to be exercised by such Judges, and
shall extend to all matters and questions to arise and be decided
under this ‘Act, and wherever any power is given by this Aect
1o the Court or a Judge, the words “ a Judge ” shall be held to
authorize any Judge of either of the said Superior Courts, to
exercise such power, altho’ the particular proceeding may not
be in a cause pending in the Court whereof he is a Juage.

CCCXVI. It shall be lawful for the Judges of the Superior judges maysit
Courts during each term to appoint one or more days within after term for
three weeks next ensuing the last day of such term, on which ;};‘; f‘gf}:";
they will give Judgment ; and such Superior Courts on the days judgment. #
appointed may sit in Banc for the purpose only of giving J udg-
ment and of making Rules and Orders in matters which have
been moved and argued in such Courts respectively ; and all
Judgments, Rules and Orders which shall be pronounced and
made on such days in pursuance of the authority hereby given,
shall have the same effect to all intents and purposes, as if
they had been pronounced or made in Term time.

CCCXVII. In citing this Act in any instrument, document or sﬁort Title of
proceeding, it shall be sufficient ‘to use the expression “ The “}g,{;“‘- 255
Common Law Procedure Act 1856.” (1852,5.225.)

CCCXVIIIL ‘And be it enacted, That from the time when this Acts and parts
Act shall commence and take eflect, the fourth, fifth, sixth, 2&“‘“"”“1’
seventh, eighth, ninth, fourteenth and thirty-fifth Sections of an ™~ ,
Act of the Parliament of Upper Canada, passed in the second
year of the Reign of the late King George the Fourth, intituled,

An Act to repeal part of and amend the luws mow im jforce Part of Actot
respecting the practice of His Majesty’s Court of King’s Bench U- C- 2 G. 4,
in this Province ; the whole of an Act passed in the fifty-ninth * 1
year of the Reign of the late King George the Third, intituled,
An Act to prevent the abatement of any action against a joint ActofU.C., -
obligor  or contractor or partner, on_account of the other joint 59 G- 3:c- 2.
pariies not being made defendants ; the whole of an Act passed
in the Session of Parliament held in the fourth and fifth years .
of Her Majesty’s Reign, intituled, An Act to facilitate the ActOf%a"adgs ;
despatch of business in the Court of Queen’s Bench in Upper 2% V- &>
Canada ; the forty-fourth Section of an Act of the Parlia-
ment of this Province, passed in the ‘eighth year of Her
Majesty’s. Reign, intituled, An Act for the relief of tnsol- Part of Act of
vent deblors in Upper Camada, and for other purposes therein g‘;’gda’sv'
mentioned ; the whole of an Act of the Parliament of this =~
Province, passed in the eighth year of Her Majesty’s Reign, ‘
intituled, An Act to allow the issuing of testatum Writs of ActofCanad,
Capias ad respondendum in the several districts of Upper 8V. e 36
Canada, and for other purposes therein mentioned ; the
twentieth, twenty-first, twenty-second, twenty-third, t’went%-
four h, twenty-fifth, twenty-sixth, twenty-seventh, twenty-eighth,
thirtieth, thirty-first, thirty-third, thirty-fourth and thirty-sixth

Sections

*
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Sections of an Act of the Parliament of this Province, passed
Part of Act of jn the twelfth year of Her Majesty’s Reign, intituled, An Act
f“é?da’ 12V to make further provision for the Administration of Justice by
R the establishment of an adrditional Superior Court of Common
Law, and also a Court of Error and Appeal, in. Upper Canada,
and for other.purposes; the first Section of an Aect of the
Parliament of this Province, passed in the twelfth year of Her
Majesty’s Reign, intituled, 4n Act to amend and extend the
Part of Act of provisions of the Act of this Province, intiluled, * An Act to
(?aggzla, 12V- ¢ gllow the issuing of teslatum writs of capias ad respondendum
o “in the several districts of Upper Canada, and for other pur-
¢ poses therein mentioned ;> the whole of an Act of ‘the
Parliament of this Province, passed in the Session holden
in the fourteenth and fificenth years of Her Majesty’s Reign,
i"-f‘"{ga;‘;‘da’ intituled, An Act.fo aller and sellle the mode of proceeding
c.111. inthe action of Ejectment ; the whole of an Act of the Parlia-’
ment of this Province, passed in the Session holden in the four-
teenth and fifteenth years of Her Majesty’s Reign, intituled,
ActofCanada, 43 Act to alter the period for holding certain Courts in the
'1:4’1;’ Ve County of York; the whole of an Act of the Parliament
) of this Province, passed in the Session holden in the four-
teenth and fifteenth years of Her Majesty’s Reign, intituled,
*“:f‘;’_f C@"‘lda’ An Act to provide a remedy against absent Defendants ;
o>V the whole of an Act of the Parliament of this Province, passed
- in the sixteenth year of Her Majesty’s Reign, intituled, An Act
Act of Canada, fo explain an Act intiluled, * An Act to provide a remedy against
16 V. ¢. 8. yhsent Defendants ;°. the first twelve Sections inclusive, the
fifteenth, twenty-sixth, twenty-seventh, twenty-eighth and
twenty-ninth Sections of an Act passed in the sixteenth year of
1(’:‘“" f’lg Alcst “,’f Her Majesty’s Reign, intituled, An Act to provide for the more
Sl Y equal distribution of business in and to improve the practice .
of the Superior Courts of Common Lawin Upper Canada, and
Jor other purposes therein mentioned ; the forty-third, forty-
fourth and forty-fifth Sections of an Act passed in the eighteenth -
Part of Act of year of Her Majesty’s Reign, intituled, An Act to amend the
E“,;‘;‘d“’ 18 Y- Criminal Law of this Province; the whole of the Act of the -
T Parliament of Upper Canada, passed in the second year of the
Actof TI. C., Reign of the late King William the Fourth, intituled, An Act -
W4, 05 4 afford means for allaching the property of Absconding
Debtors ; the whole of an Act of the Parliament of Upper
Canada, passed in the fifth year of the Reign of the late King
William the Fourth, intituled, Az Act to continue and amend the
law for atlaching the property of Absconding Debtors ; the
whole of an Act of the Parliament of this Province, passed in
Actof Canada, the twelfth year of Her Majesty’s Reign, intituled, Az Actfo
12 V-c. 67 poduce the ‘expense of proceedings in Upper Canada against
the property of Absconding or Concealed Debtors ; the whole
of an Act of the Parliament of Upper Canada, passed in the
forty-fifth year of the Reign of the late King George the Third, -
Actof U. C., intituled, An Act for the relief of Insvlvent Debtors; the
BG 3T \whole of an Act of the Parliament of Upper Canada, passed.in.
the second yearofthe Reigu of the late King George the Fourth,
: ‘ intituled,

Actof U.C.,
5W.4,co
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intituled, An Act to make further regulations respecting the Act of U. C.,
weekly maintenance of insolvent debtors; the whole of an Act 2G-4,c. 8.
of the Parliament of Upper Canada, passed in the eighth year

of the Reign of the late King George the Fourth, intituled, An Actof U. C.,
Act for the further relief of Insolvent Debtors ; the whole of 8G-4,¢. 8
an Act of the Parliament of Upper Canada, passed in the fourth

year of the Reign of the late King William the Fourth, intituled,

An Act to afford relief to persons confined on mesne process ; ActofU. C.,
the whole of an Act of the Parliament of Upper Canada, passed 4 W.4,2.
in the eleventh year of the Reign of the late King George the

Fourth, intituled, A4n Act to repeal and amend the laws now in . .cv ¢
- force respecting the limits of the respective Gaols in this Pro- 11 G. 4, c. 3.
“vince ; the whole of an Actof the Parliament of Upper Canada,

passed in the fourth year of the Reign of the late King William

the Fourth, intituled, An Act to extend the limils assigned tothe st of U. C.,
respective Gaols in this Province, and to afford to  Plaintiffs + W. 4, c. 10.
the means in some cases of more effectually compelling the pay-

ment of debts due to them by Defendants in: execulion ; the

whole of an Act of the Parliament of Upper Canada, passed in

the fifth year of the Reign of the late King William the Fourth,

intituled, An Act to mitigate the law in respect to imprisonment Act of U. C.,
for debt ; the whole of. an Act of the Parliament of this Pro- 5W.4,c.3.
vince, passed in the Session held in the tenth and eleventh

years of the Reign of Her Majesty, intituled, Az Act to amend Act of Canada,
the law of imprisonment for debt in Upper Canada, together 10, 11V.c.15.
with all other Acts or parts of Acts of the Parliament of Upper

Canada or of this Province, at variance or inconsistent with the oiher incon-
provisions of this'Act, shall be and the same are hereby re- sictent enact-
pealed, except so far as the said Acts or any of them, orany ments,

thing therein contained, repeal any former Act or Acts orany

part thereof, all which last mentioned Act or Acts shall remain

and continue so repealed, and excepting also so far as the said Exception.
Acts or parts of Acts hereby repealed, and the provisions thereof

or of any of them, shall and may be necessary.for supporting,

continuing and upholding any writs that shall have been issued

or proceedings that shall have been had or taken before the
commencement of this Act, and any further proceedings taken ,

or to be taken thereon.

SCHEDULE A.
No. 1.-_—-(VidekS’ection 16.)

WRIT OF SUMHONS WHEN THE DEFENDANT RESIDES WITHIN THE
JURISDICTION.

Upper Caﬁada, ) VicToria, by the Grace of God, &ec.
Countyof = § ToC.D.of  in the County of

(Skavn.)

We command you that within ten days after the service of this 1852,
Writ on you, inclusive of the day of such service, you do cause an SC’WMIC 4
: . : appearance Ve e
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appearance to be entered for you in our Court of G
in an action at the suit of A. B.; and takenotice thatin defanlt
of your so doing the said A. B. may proceed therein to Judg-

ment and Execution.
Witness, &ec.
Ir. the margin.

Issued from the Office of the Clerk (or Deputy Clerk) of the:
Crown and Pleas, in the County of o

(Signed,)  J. H., Clexk (or Deputy Clerk)

Memorandum to be subscribed on the Writ. |
N.B.—This Writ is to be served within six calendar months

from the date thereof, or if renewed, from the date of such

renewal, including the day of such date, and not afterwards. L

Indorsements to be made on the Writ before the service thereof.

* This Writ was issued by E. F., of , Attorney. "
for the said Plaintiff, or this Writ was issued in person by A,
B., who resides at (mention the City , Town, itncorporated or
other Village, or Township within which such Plaintiff resides). :

Also the indorsement required by the twenty-sizth Section of
the Act. T

Indorsement to be made on the Writ afier service thereof.
This Writ was served by X. Y. on C. D., (the Defendant or
the ‘

one of the Defendants) on day of -
one thousand eight hundred and ‘

No. 2.—(Vide Section 22.)
WariT oF Capiss.

Upper Canada, Vlc:ronm, &e., ,
County of To the Sheriff of, &e.

(SEaL.)

We command you that you take C. D., if he shall be found
in your (County or United Counties), and -him safely keep until'
he shall have given you bail in an action (on promise or.of
debt, &c.,) at the suit of A. B., or until the said C. D. shall by:
other lawful means be discharged from your custody : And we

N do
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do further command you, that on execution hereof you do
deliver a copy hereof to the said C. D. ; and We hereby require
the said C. D. to take notice that within ten days after execu-
tion hereof on him, inclusive of the day of such execution, he
cause special bail to be put in for him in our Court of ,
according to the warning hereunder written (or indorsed
hereon), and that in default of -his so doing, such proceedings
may be had and taken as are mentioned in the said warning :
And We do further command you the said Sheriff, that imme-
diately after the execution hereof, you do return this Writ to
the said Court, together with the manner in which you shall
have executed the same, and the day of the Execution thereof,
orif the same shall remain unexecuted and shall not be renewed
according to law, then that you do returmn the same at the
expiration of six calendar months from the date hereof, or of
the last renewal hereof, or soomer if you shall be required
thereto by order of the Court or of > Judge. :

Witness, &c.
In the margin.

Jssued from the Office of the Clerk (or Deputy Clerk) of the
Crown and Pleas, in the County of

(Signed,) " J.H. Clerk (or Deputy Clerk.)
Memqmndum to be subscribed on the Writ.
N. B.—This Writ is to be executed within six calendar

months from the date hereof, or if renewed, then from the date
of such renewal, ircluding the day of such date, and not after-

wards. . )
' Warning to the Defendant.

1. If a Defendant béing in cusfoﬂy shall be detained on this
Wiit, or if a Defendant being arrested thereon shall go to prison

for want of bail, the Plaintiff \may declare against any: such .

Defendant before the end..of the Term next after such arrest,
and proceed thereon to Judgment and execution.

2. If a Defendant having given Bail to the | Sheriff on the
arrest, shall omit to put in special bail conditioned for his sur-

render to the Sheriff of the County from which the Writ of-
Capias issued, and to file the bail piece in the Office. of the .

Clerk or Deputy Clerk of the Crown and Pleas for the. same
l?mlmty, the Plaintiff may proceed agdinst the Sheriff or on the
ail bond. ’ ' ’

3. If a Defendant having been served with this Writ and not
arrested thereon, shall not enter an appearance .within ten days
- ’ after

187
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after such service, in the Office of  the Clerk or Deputy Cleg;
of the Crown from which the Writ issued, the Plaintiff ‘may
Pproceed to Judgment and execution. U

Indorsement to be made on the Writ before the Sermce thereof,
This Writ was issued by E. F. of Attorney,

&e., as in form No. 1.

Bail for £ by affidavit; or by Judge’s order, as th
case may be. i

Also the Indorsement required by the twenty-sizth Section of
the Act.

Indorsement to be made on the Writ after execution theref,

This Writ was executed by X. Y., by arresting C. D., or as
the case may be, as to service on any Defendant, on

the . day of one thousand eight hundred
and ‘ ‘

No. 8.—(Vide Section 35.)

WRIT WHERE THE DeFeNDpANT BEING A Britisn SussEcT
RESIDES. OUT OF UPFER CANADA. !

Upper Canada, ) Viczoria, &ec.
County of To C. D., of

(SeaL)

" We command you that within (here insert a sufficient number
of days according to the directions in the Act,) days
after the service of this Writ on you, inclusive of the day of
such service, you do cause an appearance to be entered for
you in our Court of » in an action at the suit of
A. B.; and take notice that in default of your so doing, the

said A. B. may, by leave of the Court or a Judge, proceed
therein to Judgment and execution. - ' BN

Witness, &ec.

In the margin. /

Issued fro the Office of, &c., (as in JSoregoing cases.)
Memorandum to be subscribed on the Writ.

N. B.—This Writ is to be served within 3ix calendar months:
from thie date thereof, or if renewed, then from the date of such
renewal, including day of such date, and not afterwards. -~ -

Indorsements




1836. Common Law Procedure, U.C. Cap. 43.
Indorsements to be made on the Writ before the Service thereof.

This Writ is for service out of Upper.Canada, and was
issued by E. F. of » Attorney. for the Plaintiff, or
this Writ was issued in person by A. B. who resides at
(mentioning Plainliff’s residence, as directed in form No. 1)

(4iso the indorsement required by the twenly-sizth Section of
the Act, allowing the Defendant two days less than the time
limited for appearance, to pay the debt and costs.

No. 4.—(Vide Section 36.)

WriT wHERE THE DEFENDANT NoT BEING A Brrrise Susszcr
‘RESIDES oUT OF UPPER CANADA.

Upper Canada, g ch:rom;, &e.

County of _ To C. D., late of in the
County of
(Sear.)
We command you that within days (insert .

sufficient number according to the directions of the Act) after
notice of this Writ is served on you, inclusive of the day of
such service, you do cause an appearance to be entered for
you in our Court of in an action at the suit of A.
B.; and take notice that in default of your so doing, the said
A. B. may, by leave of the Court or a Judge, proceed thereon

to Judgment and execution.
| Memorandum to be subscribed on the Writ.
The same as on form No. 3.
Indorsement also as on form No. 3.
And in the margz'n.v ’ '
Issued from the Office of, &c., (as in foregoing cases.)
Notice of the foregoing Writ.

To C. D., late of (the City of Hamilton, in Upper Canada,)
or (now residing at Buffalo, in the State of New York.)

Take notice that A. B., of - » in the County of ,
Upper Canada, has commenced. an action at law ageinstyou,
C.D,, in Her Majesty’s Courtof . . s by & Writ- of
that Court, dated the : day of~ U

Av

>
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A. D. one thousand eight hundred and » and you

are required within 2 days after the receipt of this

notice, inclusive of the day of such receipt, to defend the saig

action, by causing an appearance to be entered for you in the

Office of the (Clerk or Deputy Clerk) for the County of 5

to the said action, and in default of your so doing, the said A.

B. may, by leave of the Court or a Judge, proceed thereon to
Judgment and execution. :

(Signed,))  A. B., the Plaintiff in person,

or .
~ E. F., Plaintiff’s Attorney.

No. 5.—(Vide Section 41.)
SpEciAL INDORSEMENT.

(After the Indorsement required by the twenty-sizth Section of
the Act, this special Indorsement may be inserted.)

1852, The following are the particulars of the Plaintiff’s clajm :
Schedule A '

No. 4. 1851. co :

January 10.—Five barrels of Flour, at 20s........... £50

July 2.—Money lent to the Defendant, ... ...... 30 0

October 1.—A Horse sold to Defendant. ......... . 250

£60 0

Paid................ . T10

’ Balance due........... £52'10

Or. :

To Breud, (or Butcher’s Meat,) s,uppiied between the &
* Ist January, 1851, and the ist January, 1852.... £40 0
Paid......... etsaeans . 1210

—v—

Balance due........... « £2710

(If any account has been delivered, it may be referred to with
its date, or the Plaintiff may give such a description of his claim
as on a particular of demand, so as to prevent the necessity of an
application for further particulars.) : .

Or, '
+£100, principal and interest, due on a bond, dated the :
day of ~, conditioned for the payment of £200 and.
interest. , ,

' Or, ' T
£100; ‘principal and interest, due on a covenant contaified ina.
deed dated the day of ., t0 pay £500 and
interest. . e i

O,
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. Or
£100, on a Bill of Exchange for that amount, dated the 2nd
February, 1851, accepted (or drawn or indorsed) by the De-
fendant, with interest and Notarial charges.
£100, on a Promissory Note for that amount, dated the 2nd
February, 1851, made (or indorsed) by the Defendant, with
interest and Notarial charges.

Or ‘ :
£100, on a Guarantee, dated 1he’2nd February, 1851, whereby
the Defendant guaranteed the due payment by E. F., of goods
supplied (o7 to be supplied) to him.

(In all cases where interest is lawfully récoverable, and is not
above expressed, add < the Plaintiff claims interest on £
from the day of " until Judgment.”)

N. B.—Take notice, that if a Defendant served with this

Writ within Upper Canada, do not appear according to the -

exigency thereof, the Plaintiff will be at liberty to sign final
Judgment for any sum not exceeding the sum above claimed
(with interest) and the sum of for costs, and issue
execution at the expiration of eight days from the last day for
appearance. '

-

No. 6.—(Vide Section 42.) . "
WariT oF CAPIAS IN AN ACTION ALREADY COMMENCED.

Upper Canada, } Vicroria, &c.
County of } To the Sheriff of, &ec.

(SEaL.)

We command you, that.you take C.D., if he shall be
found in your (County or United Counties), and him safely
keep, until he shall have given you bail in the action (on pro-
mises or of debt, &c.), which A.B. has commenced against
him, and which action is now pending, or until the said C. D.
shall, by other lawful means, be discharged from your custody.
And we do further command you, that on execution hereof,
you do deliver a copy to the said C. D., and that immedjiately
after execution hereof, you do return this writ to our Court of

# together with the manner in which you shall have -

executed the same and the day of the execution hereof 5 and if
the same shall remain unexecuted and shall not be renewed
according to law, then that you do so return the same at the
expiration of six calendar months from the date hereof, or of the
last renewal hereof, - or sooner if you shall be required thereto
by order of the said Court or a Judge. And We do hereby
require the said C. D., that within ten days after execution

hereof .

191
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hereof on him, inclusive of the day of such execution, he cause
special bail to be put in for him in our said Court, according
to the warning hereunder written or -indorsed hereon, and that
in default of his so doing, proceedings may be had and taken
as are mentioned in the warning in that behalf, ‘

 Witness, &e.
In the margin,

Issued from the office of the (Clerk or Deputy Clerk), of the
Crown and Pleas, in the County of ‘ . ;

- (Signed,) J. H., (Clerk or Deputy Clerk).
Memorandum to be subscribed on the Writ. i

N.B.—This writ is tobe executed within six calendar months
from the date hereof, or if renewed, then from the date of such
renewal, including the day of such date, and not afterwards,

Warning to the Defendant.

1. This suit which was commenced by the service of a Writ
of Summons, will be continued and carried on in like manner
as if the Defendant had not been arrested on this Writ of
Capias. ‘ : '

2. If the Defendant having given bail to the Sheriff on the
arrest on this writ, shall omit to put in special bail for his
surrender to the Sheriff of the County from which the Writ of
Capias issued, and to file the' bail piece in the office of the
Clerk or Deputy Clerk of the Crown and Pleas for the County
of , the Plaintiff may proceed against the Sheriff or
on the bail bond.

Indorsements to be made on the Writ before the execution thereof,
1. This writ was issued by E. F. of, &e., (4s in form No.1),
. 2. Bail for £ by aflidavit or by Judge’s order, (as tk'é' :

cuse may be).

Also the indorsement required by the twenty-sizth section of the
Act. ‘ o

Indorsement to be made on the Writ after the execution thereof.l> ‘

This Writ was executed by amesting .C. D., (accordmg'to |
the fucts,) oun the day of 18 . ‘ L

No.7.
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k No. 7.—(Vide Section 43.)
WRIT oF ATracEMENT.

Upper Canada, VrcionIA, &e.
County of To the Sheriff of, &e.

(SeaL.)

We command you, that you attach, seize and safely keep all
the real and personal property, credits and effects, together
with al: evidences of title or debts, books of account, vouchers
and papers belonging thereto, of C. D., 10 secure and satisfy
A. B., a certain debt (or demand) of £ (the sum sworn to)
with his costs of suit, and to satisfy the debt and demand of
such other creditors of the said C. D. as shall duly place their
Writs of Attachment in your hands or otherwise lawfully notify
you of their claim, and duly prosecute the same. And we

“also command the said C. D., that within ‘ (the
time named in the Judge's order or rule of Court,) days after the
service of this Writ on him, inclusive of the day of such service,
he do cause special bail to be entered for him in our Court of

, in an action to recover £ (the sum sworn to)
at the suit of the said A. B.: And we require the said C. D. to
take notice, that his real and personal property, credits and
effects in Upper Canada have been attached at the suit of the
said A. B., and that in default of his putting in special bail as
aforesaid, the said A. B. may, by leave of the Court ora J udge,
proceed therein to Judgment and execution, and may sell the
property so attached : And we command you, the said Sheriff,
that as soon as you have. executed this Wit you return the
same with the inventory and appraisement of what you have
attached thereunder.

Witness, &ec.

In the margin.

Issucd from the Office of, &ec., (as in foregoing cases).

Memorandum to be subscribed on the Writ.

N - B.—This Writ is to be served within six calendar months
from the date thereof, or if redewed, then from the date of such
renewal, including the day of such date, and not afterwards.

Indorsement to be made on the Writ before service thereof.

This Writ may be served out of Upper Canada, and was
issued by E. F., of » Attorney, &e. (as on «
Writ of Summons.)

18 ‘ No. 7.
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No. 7. (bés.)—(Vide Section 60.)
In the (Q. B. or C. P.)

On the day of ;A D18 .
(Day of signing Judgment.)
Upper Canada,) A. B., in his own person (or by his
to wit : Attorney) sued out a Writ of Summons against

C. D., indorsed according to The Common Law Procedure
Act, 1856, as follows : ‘

(Here copy special Indorsement.)
And the said C. D. has not appeared, therefore it is consi-
dered that the said A. B. recover against the said C. D., £
together with £ for costs of suit. ‘ :

No. 8—(Vide Section 77.)
In the (Q.B. or C. P.)

The day of » in the year of 6m- Lord, 18 .
County of Whereas A. B. has sued C. D. and
to wit: affirms and denies,

(Here state the question or questions of fact to be tried.)

And it has been ordered by the Honorable Mr. Justice
according to The Common Law Procedure Act, 1856, that the
said question shall be tried by a Jury, therefore let the same
be tried accordingly. .

No. 9.—(Vide Section 203.)

Form oF a RurLk or Sumnons WHERE A JUDGMENT CREDITOR .
APPLIES FOR EXECUTION AGaINST 4 JubemENT DEBTOR,

(Formal parts as at present.)

C. D, to show cause why A, B., (or as the case may be,)
should not be at liberty to enter a suggestion on the roll in an
action wherein the said A. B. was Plaintiff, and the said C. D.,
Defendant, and wherein the said A. B. obtained Judgment for -
£ , against the said C. D., on the L
day of » that it manifestly appears ‘to the Court
that the said A. B. is entitled to have execution of the said

Judgment, :
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Judgment, and to issue execution thereupon, and why the said
C. D. should not pay to the'said A. B. the costs of this applica-
tion to be taxed. .

Note.—The above may be modified so as to meet the case of an
application by or against the representative of @ party to the
Judgment.

—

No. 10.—(Vide Section 204.)

Forx oF sUGGESTION THAT THE JobeMENT CrEDITOR 1S EN-
TITLED T0 EXECUTION AGaINsT THE JunemENT DERTOR.

And now, on the day of it is
suggested and manifestly appears to the Court, that the said A.
B. (or E. F., as executor of the last Will and Testament of the
said A. B., deceased, or as the case may be,) is entitled to have
execution of the Judgment aforesaid, against the said C. D,
(or against G. H., as executor of the last Will and Testament
of the said C. D., or as the case may be,) therefore it is - consi-
dered by the Court, that the said A. B, (or E. F., as such
executor as aforesaid, or es the case may be,) ought to have
execution of the said Judgment against the said C. D., (or
against)G. H., as such executor as aforesaid, or as the case
may be. ‘

No. 11.—(Vide Section 205.)
ForyM oF Wgrmir of Revivor,

Vicroria, &ec.,

To C. D., of - GREETING :

We command you, that within len days after the service of
this Writ upon you, inclusive of the day of such service, you:
appear in our Court of . 1o shew cause why A. B.,
{or E. F., as executor of the last Will and Testament of the
said A. B., deceased, or as the case may be,) should not have
execution against you, (if against a representative, here insert,
as executor of the last Will and Testament of L,
ceased, or as the case may be,) of a Judgment whereby the said
A. B., or as the case may be, recovered against you, (or as the
case may be,) £ - and take notice that in default-of your
doing so, the said A. B., (or as the case may be,) may proceed
tc execution.

Witness, &ec., -
13 *

No. 12. '
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Cap. 43. Common Law Procedure, U. C. 19 Vier.
No. 12.—(Vide Section 221.) -

EsectMENT.
Vicroria, &c., :

To X., Y. and Z., and all persons entitled to defend the pos-
session of (describe the property with reasonable certainty,)in the
Township of , » in the County of yto.,
the possession whereof A. B., and C, some or one of them
claim to be (or to have been on and since the day
of » A. D, ) entitled, and to eject all other
persons therefrom. These are to will and command you or -
such of you as deny the alleged title, within sixteen days of
the service hereof, ‘to appear in our Court of 5 to
defend the said property or such part thereof as you may be ad-
vised, in default whereof Judgment may be signed, and you
turned out of possession. ‘ : :

Wilness, &c.,

No. 18.—(Vide Section 231.)

JupeMENT 1Iv EJECTMENT IN CASE oF NON-APPEARANCE.
Inthe Q. B., (or C. P.)
The day of » 18 = (date of the Wrz’t.)"

County f On the day and year above written, a Writ of ,
to wit: our Lady the Queen issued out of this Court in
these words, that is to say : '

Vicroria, &ec., (copy the Writ,)and as no appearance has
been entered or defence made to the said Writ, therefore it is -
considered that the said (insert the names of the persons in whom
title is alleged in the Writ,) do recover possession of the land in
the said Writ mentioned, with the appurtenances.

No. 14.—(Vide Sections 231,%232.) ..

Inthe Q. B., (or C. P.) ,
On the day of , 18 » (date of the Writ.)

County of On the day and ' year above written, a Writ of
towit: our Lady the Queen issued out of this Court,in
these words, thatis to say: = -

Vicroria, &c., (copy the Writ,) and C. D. has on the o
day of , appeared by » his Attorney (or
- in
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in person,) to the said Writ, and has defended for a part of the
land in the Writ mentioned, that is to say, (stafe the part,) and
no appearance has been entered or defence made to the said

Writ, except as to the said part ; therefore; it is considered that -

the said A. B., (the Claimant,) do recover possession ofthe land
in the said Wnt mentioned, except the said part, with the
appuartenances, and that he have execution thereof forthwith ;
and as to the rest, let a Jury come, &ec.

No. 15.—(Vide Section 232.)
In the Q. B., (or C. P.) :

On the day of V » 18, (date of the Writ.)

County of On the day and year above written, a Writ of
to wit.: our Lady. the Queen issued out of this Court, in
these words, that is to say :

Vicroria, &c., (Copy the Writ,) and C. D. has on the
day of - , appeared by , his Attorney, (or
in person,) to the said Writ, and defended for the whole of the
land therein mentioned ; therefore, let a Jury come, &c.

"No. 16.—(Vide Section 234.)

Afterwards on the ~day of »A. D,

before . Justice of our Lady the Queen, assigned to
take the assizes in and for the within County, come the parties
within mentioned, and a Jury of the said County being sworn
to try the matters in question between the. said parties, upon
their oath, say : that A. B. (the Claimant,) within mentioned, on
the - day of : , A. D., was and still
is entitled to the possession of the land within mentioned, as
in the Writ alleged ; therefore, &c. ‘

-

>

No. 17.—(Vide Section 254.)
In the Q. B., (or C. P.) | |
On the ~day of . , 18 , (date of the Wril.)
Couuty of On the day and year above written, a Writ of
to wit : g our Lady the Queen issued out of this Court in

these words, that is to say :

Vicroria, &ec., (Copy the Writ,) and C. D. has on the

day of , appeared by , his Attorney, (or in .

person,)
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person,) to the said Writ, and A. B. has discontinued the
action; therefore, it is considered that the said C. D. be acquitted,
and that he recover against the said A. B.,£ for his costs
of defence. ‘

No. 18.—(Vide Section 256.)
In the Q. B., (or C. P)
On the day of » 18, (date of Writ.)

1842,  County of On the day and year above written, a Writ of
Sg’;‘-’*ﬁ% 4 towit: our Lady the Queen issued out of this Court, in
* ™ these words, that is to say :

Vicroria, &c., (copy of the Writ,) and C. D. has on the
day of , appeared by » his Attorney, (or in
person,) to the said Writ, and A. B., has failed to proceed to
trial, although duly required so to do ; therefore, it is considered
that the said C. D. be acquitted, and that he dorecover against
the said A. B. £ for his costs'of defence. :

No. 19.—(Vide Section 257.)
In the Q. B., (or C. P.)

The day of 218, (dateof the Writ)

1852,  County of On the day and year above written, a Writ of
Schedule 4 to wil : our Lady the Queen issued out of this Court in ik
No. 20 these words, that is to say : ‘

Vicroria, &c., (copy the Writ,) and -C. D. has on the

day of » appeared by , his Attorney, (or
in person,) to the said Writ, and the .said C.” D. has confessed
the said action (o7 has confessed the said action as to part of -
thesaid land, thatis to say : (state the part) ; therefore, it is .
considered that the said A. B. do recover possession of the
land in the said Writ mentioned, (or of the said part of the said
land,) with the appurtenances, and £ , for costs.’
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No. 20.—(Vide Section 266.) | o
In the Q. B., (or C.P.) ,
The day of , 18, (date of Writ.)

County of On the day and year above written, a Writ  1ss2.

to wit : of our Lady the Queen issued out of this Court, Schedule 4
with a notice thereunder written, the tenor of which Writand N> 2
notice follows in these words, that is to say : - ‘

(Copy the Writ and notice, which latter may be as follows 3)

“Take notice that you will be required, if ordered by the
“ Court or a Judge, to give bail by yourself and two sufficient
“ sureties, conditioned to pay the costs and damages which
“shall be recovered in the action.” ‘

And C. D. has appeared by , his Attorney, (or in
person,) to the said Writ, and has been  ordered to give bail
pursuant to the Statute, and"has failed so to do ; therefore, it is
considered that the said (landlord’s name,) do recover possession
of the land in the said Writ mentioned, with the appurtenances,
together with £ » for costs of suit. '

SCHEDULE B.

Forms or Preanives (Vide Section 140.)
On~ ConTrACTS.

- 1. Money payable by the Defendant to the Plaintiff for (these 1852
words “ money payable,” &ec., should precede money counts like Schedule B
120 11, but need only be inserted in the first) goods bargained ~ N°- I-
and sold by the Plaintiff to the Defendant.

2. Work done and materials provided by the Plaintiff for the No. 2.
Defendant at his request. : :

3. Money lent by the Plaintiff to the Defendant. No.3.

4. Money paid by the Plaintiff for the Defendant at his re- No. 4.
quest. ‘ ;

5. Money received by the Defendant for the use of the No. 5.
Plaintiff. ‘ . ,

N

6. Money found to be due from the Defendant to the Plaintiff No. 6.
on accounts stated between them. :

7. A meésuage and lands sold and conveyed by the Plaintiff No. 7,
to the Defendant. o : L 8 :
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No. 9.

No. 12.

No. 13.

No. 15.

No. 20.°

No. 22.

Cap. 48. Commtm Law Procedure,. U. C. 19 th:-k.f :

8. The Defendant’s use by the Plaintif’s permiésion of meg.
suage and lands of the Plaintiff, .

9. The hire of (as tke case may be) by the Plaintiff let to hire
to the Defendant. :

10. Freight for the conveyance of the Plaintiff for the Defen.
dant at his request of goods in (ships, &ec.) ‘

11. The demurrage of a (ship) of the Plaintiff kept on de-
murrage by the Defendant. ‘

12. That the Defendanton the day of A. D
by his Promissory Note now overdue, promised to
pay to the Plaintiff £ (fwo) months afier date, but did
not pay the same, ‘

13. That one A, on, &c., (date) by his Promissory Note now
overdue, premised to pay to the Defendant or order £ (two)
months after date, and the Defendant indorsed the same to the
Plaintiff, and the said Note was duly presented for Payment
and was dishonored, whereof the Defendant had due notice,
but did not pay the same.

14. That the Plaintiff on, &c., (date) by his Bill of Exch
now overdue, directed to the Defendant, required the Defen-
dant to pay to the Plaintiff £ (two) months after date, and
the Defendant accepted the said Bill, but did not pay the same,

15. That the Defendant on, &c., (date), by his Bill of Ex-
change to A, required A to pay to the Plaintiff £ (%0) months
after date, and the said Bill was duly presented for acceptance
and was dishonored, of which the Defendant had 'due notice,
but did not pay the same.

16. That the Plaintiff and Defendant agreed 10 marry one
another, and a reasonable time for such marriage has elapsed,
and the Plaintiff has always been teady and willing to ma -
the Defendant, yet the Defendant has neglected and refused to
marry the Plaintiff, -

17. That the Defendant by warranting a horse to be then
sound and quiet to ride, sold the said horse to the Plaintiff, yet
the said horse was not then sound and quiet to ride.

18. That the Plaintiff and Defendant agreed by charter paft},». :
that the PlaintifPs schooner called the Toronto, should with all

merchandize, which she should carry to Kingston and there '
deliver, on payment of freight per barrel, and that the De.-

>

fendant should be allowed fpur days for loading and four fdafys ~
or
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for discharging, and four days for demurrage, if required, at
£ = perday; and that the Plaintiff did all things necessary
on his part to entitle him to have the agreed cargo loaded on
board the said schooner at Hamilton, and that the time for so
loading has elapsed, yet the Defendant made default in loading

the agreed cargo.
19. That the Plaintiff let the Defendant a house, being (de- No. 23.

signate it) for  years to hold from the - day of
A. D. at £ a year, payable quarterly, of which
rent quarters are due and unpaid.

20. That the Plaintiff by deed let to the Defendant a house, No. 24.

(designate it) to hold for seven years from the = day of

A. D. and the Defendant by the said deed cove-
nanted with the Plaintiff, well and substantially to repair the
said house during the said terms (according-to the covenant,) yet
the said house was during the said term out of good and subs-

tantial repair.

For wroxas INDEPENDENT oF CONTRACT.

201

21. That the Defendant brdke and entered certain land of No. 25.

the Plaintiff called lot No. &c., and depastured the same
with cattle.

22. That the Defendant assaulted and beat the Plaintiff, gave No.26.

him into custody to a Constable, and caused him to be impri-
soned in the Common Gaol.

‘ :
23. That the Defendant debauched and carnally knew the No. 27.

Plaintift’s wife.

24. That the Defendant converted to his own use (or wrongly No. 28.

deprived the Plaintiff of the use and possession of) the Plaintiff’s
goods, that is to say—(mentioning what articles, as for ins-
tance, household furniture.) :

25. That the Defendant detained from the Plaintiff his title No. 29.

deeds of land called lot No. &c.  in &e.  that isto say,
(describe the deeds.)

26. That the Plaintiff was possessed of a mill, and by reason No. 30.

thereof was entitled to the flow of a stream for working the
same, and the Defendant, by cutting the bank of the said
stream, diverted the water thereof away from the said mill.

27. That the Defendant having no reasonable or probable
cause for believing that the Plaintiff was immediately about to
leave Upper Canada with intent and design fo defraud the De-
fendant, maliciously caused the Plaintiff to be arrested and
held to bail for £ ’

; 28.
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No. 32.

No. 33.

No. 35,

No. 38.

No. 39.

No. 41.
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28. That the Defendant falsely and maliciously spoke angd
published of the Plaintiff the words following, that is to say,
“ He is a thief ” (if there e any special damage, here state it

dani of the peculiar injury complained of, as for instance; where-
by the Plaintiff lost his situation as shopman in the employ
of N.)

29. That the Defendant falsely and maliciously published of
the Plaintiff in a newspaper called the words follo-
wing, that is to say : “ He is a regular prover under bank-
ruptcies, ” the Defendant meaning thereby that the Plaintiff
had proved, and was in the habit of proving, fictitious debts
against the estates of bankrupts, with the knowledge that such
debts were fictitious. ‘

CoMMENCEMENT oF Prea.

30. The Defendant by - his Attorney (or in peréon) .
says (here state the subsiance of the Plea.) '

31. And for a second Plea the Defendant says (kere state the
sccond Plea.)
Plea in Actions on Contracts.

32. That he never was indebted as alleged. (N. B.—Tis
plea is applicable to other declarations like those numbered 1t
11.

33. That he did not promise as alleged. (7TWis plea s
applicable to other declarations on simple contracts not on bills -
or notes, such as those numbered 16 to 19. It would be objec-
tionable to wse “ did not Warrant,” ¢ did not agree,” or any
other appropriate denial.) .

34. That the alleged deed is not his deed.
3

Ut

- That the alleged cause of action did not accrue within
years (stale the period of limitation applicable to the
case) before the suit! ,

36. That before action he satisfied and discharged the
Plaintiff ’s claim by payment. . .

37. That the Plaintiff, at the commencement of this suit,

was, and still is, indebted to the Defendant in an amount equal
to (or greater than) the Plaintiff’s claim for (state the cause of
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38. That after the claim accrued, and before this suit, the o, 42.
Plaintiff, by deed, released the Defendant therefrom. .

PLEAS 1N ACTIONS FOR WRONGS INDEPENDENT OF CONTRACT.
39. That he is not guilty. ‘ . No.43.

40. That he did what is complained of by the Plaintiff’s No. 41.
leave. ‘

'41. That the Plaintiff first assaulted the Defendant, who o, 4.
thereupon necessarily committed the alleged assault in his
own defence. : o

42. That the Defendant, at the time of the alleged trespass, No. 46.
was possessed of land, the occupiers whereof, for twenty years
before this suit, enjoyed, as of right and without interruption,
a way on foot and with cattle from a public highway over the
said land of the Plaintiff to the said land of the Defendant, and
from the said land of the Defendant over the said land of the
Plaintiff, to the said public highway, atall times of the year, for
the more convenient occupation of the said land of the Defend-
ant, and that the alleged trespass was the use by the Defendant
of the said way. ‘ ‘

- 'REPLICATIONS.

43. The Plaintiff takes issue upon the Defendant’s first, No. 48.
second, &c., pleas. : ~

44. The Plaintiff as to the second Plea, says: (here state No. 49.
the answer to the plea, or in the following forms.)

45. That the alleged release is not the Plaintiff’s deed. No. 50,

46. That the alleged release was procured by the fraud of No. 51.
the Defendant. ‘

47. That the alleged set off did not acerue within six years No. 52.
before this suit. ’

48. That the Plaintiff was possessed of land whereon the No.53.
Defendant was trespassing and doing damage, whereupon the
Plaintiff requested the Defendant to leave the said land, which
the Defendant refused to do, and thereupon the Plaintiff gently
laid his hands upon the Defendant in order to secure: him,
doing no more than wasnecessary for that purpose, which is
the alleged first assault by the Plaintiff. -

49. That the-oécupiers»of the said land did not for twenty No. 54,
years before this suit, enjoy, as of right and without interrap-
tion, the alleged way. : ‘ : o
New
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No. 55.
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New Assienment. '

50. The Plaintiff as to the and - pleas, sayé,‘ :
that he sues mnot for the trespasses therein admitted, but for

+ Irespasses committed by the Defendant in excess of the alleged

No. 56.

No. 57.

Preamble.

18 V. ¢. 77.

Number of
Military Dis.
tricts may be
increased in
either part of
the Province.

rights, and also in other parts of the said land, and on other
occasions and for other purposes than those referred to in the
said pleas.

If the Plaintiff replies and new assigns, the new assz'gmnént
may be as follows - ‘

51. And the Plaintiff as to the and pleas, far.
ther says that he sues, not only for the trespasses in those pleas
admitted, but also for, &c.

‘

If the Plaintiff veplies and new asstgns to some of the pleas,
and new assigns only to the other, the form may be as Jollows :

52. And the Plaintiff as to the and pleas, fur-
ther says that he sues, not for the trespasses in. the
pleas (the pleas not repised t0) admitted, but for the trespasses
in the pleas, (the pleas replied to) admitted, and also
for, &e.

CAP. XLIV.

An Act to amend the Militia Law.
[Assented to 19tk June, 1856.]

WHEREAS it is expedient to amend the Act passed inthe
eighteenth year of Her Majesty’s Reign, and intituled,
An Act to regulate the Militia of this Province, and to repeal
the Acts now tn force Jor that purpose : Therefore, Her Majesty,
by and with the advice and consent of the Legislative Council
and Assembly of Canada, enacts as follows :

L Notwithstanding any thing in the Act cited in the
Preamble to this Act, the Commander in Chief may from time
to time, by any Militia General Order, alter the division of - the
Province into Military Distriets, and may, if he shall see fit,
Increase the number of such Districts beyond the number of
nine in either portion of the Province ; and to the Mili
Districts to be so constituted all the provisions of the said Act
shall apply, and a Colonel and proper Staff Officers may be
appointed in each of them. P ﬁ






