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warehousing of Spirits, on Spirits lawfully manufactured within July, 1856,
this Province, there shall be payable on all such Spirits manu- i addition

factured upon or after the fifth day of July next, or to that under

which having been so manufactured before that day, and 12 V. c. 14.

warehoused under the said Act, shall, upon or after the sane

be taken out of warehouse for consumption, a further duty of
one half penny currency per gallon, wine measure, so that the

total duty payable on such Spirits shall be one penny and one

half penny currency per gallon.

IL. This Act shall be construed as one Act with the Act last Interpretation

above cited, and with the Act thereby amended, passed in the clause.

ninth year of Her Majesty's Reign, and intituled, An Act to 9 v. c. 2.

repeal certain Acts therein mentioned, and to impose a duty on
Distillers and the Spirituous Liquors made by them, and to pro-

videfor the collection of such duties; and all the provisions of

the said Acts not inconsistent with this Act, shall apply to the

duty hereby imposed, and all words and expressions herein

used shall have the same meaning as in the said Acts ; and
the word "manufactured," in this Act, shall be equivalent to

the words " distilled, manufactured or made," in the said Acts.

CAP. XLIII.

An Act to amend, repeal and consolidate the provisions
of certain Acts therein mentioned, and to simplify
and expedite the proceedings in the Courts of

Queen's Bench and Common Pleas in Upper
Canada.*

[Assented to 19th Tune, 1856.]

WHEREAS it is expedient to simplify and expedite the Preamble.
proceedings in the Courts of Queen's Bench and of

Common Pleas for Upper Canada: Her Majesty, by and with

the advice and consent of the Legislative Council and Assembly
of Canada, enacts, as follows:

1. The provisions of this Ac shall come into operation Commence-
on the îventy-first day of August one thousand eight hundred ment of this

and fifty-six. Act

And with respect to the sealing and issuing of Writs and to Sealing and

the offi2es of the Courts of Queen's Bench and Common Pleas issuing Writs,

in the different Counties or Unions of Counties Be it enacted as
follows :

II. There shall be an officer appointed by the Governor Clerk .of the
of this Province, who shall be called the Clerk of the, Process. Process to be

appointed.

* NOT E.-The Notes in Brackets indicate the sources from which the provi-

sions of the clauses opposi:e to which they stand, are derived. I 1852," stands for

the English Common Law Procedure Act of 1852, (15, 16 V. c. 76,) and I1854,"
for that o 1854, (17, 18 V. c. 125.) The Provincial Acts are referred to by Reign
and chapter in the usual manner. Whete there is no Bracketed Note, the provi-

sions ot the clause are original. The clauses from the English Acts are taken with

as littie change as was consistent with their adaptation tu U. C. Law and Ins-
titutions.
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To be en Of- III. The Clerk of the Process shall be deemed an officer of
cer of both both of the said Superior Courts of Common Law, and shall
Courts. keep his Office in Osgoode Hall, and shall have a reasonable

allowance for printing, procuring and transmitting blanhk
forms of all Writs and Process, and ,for necessary books and

To be subject stationery, and shall be subject to such rules for his guidance,
to rules, to be as shall be, from time to time, made according to and under
made. the powers for making rules hereinalter set forth.

To seal the IV. The Clerk of the Process shall have a seal for sealing
writs, &c., of Writs in each of the said Courts, to be approved by the Chief
both Courts. Justice of each Court respectively, and lie shall seal therewith

and sign all Writs and Process whatsoever which are to- be
And supply issued from such Courts respectively; he shall keep each De-
Clerks and puty Clerk of the Crown and Pleas supplied with all Writs and

*erk. Process so signed and sealed in blank to be by them filled up
and issued; and he shall in like manner keep the Clerks of
the Crown and Pleas supplied wiih all Writs and Process

To issue other than those which he is required to issue ; and the. Clerk
writs, &c., to of the Process shall issue to the parties or their Attorneys all
aetisor- Writs of Summons and'capias and alias and pluries Writs of

neys. Summons and Capias, and Writs of capias in actions already
commenced and concurrent Writs, and shall renew such Writs
as hereinafter authorized, which shall be required to be issued

Writs to issue from the principal office at Toronto; And it shall be his duty
alternately, and the duty of each Deputy Clerk of the Crown, to issue Writs
from each for the commencement of actions alternately one from eachCourt. Court and not otherwise, provided that this shall not be un-

derstood in any way to affect the issue of concurrent Writs.

To make quar- V. The Clerk of the Process shah make quarterly returns,
terly returns verified by bis affidavits, to the Inspector General, of ahi Writs
to Inspector and Process issued by hlm in suits brouaht at Toronto or supý
General.bGeneal. plied by hlm in order to be issued, 10 the .Clerks or Deputy
Clerks and Clerks of the Crown; and sncb C]erks or Deputy Clerks shal
DeputyClerks account for and pay over ail fees receivable by them on sueh
to account as Writs and Process as they are now bound by Iaw 10 do in
at present.
Clerk of Pro- respect Io other fees received by them; And the Clerk of the
cess to pay Process shah receive he fees on Writs and Process issued by
over fees re- him as aforesaid at Toronto, and hall in like manner, account

Revenue Fund of the Province.

Proper Office VI. In cases in whaich the cause of action shal bo transitory,
for taking out the Plaintif may sue outthe Writ for the commencement of
writs in tran-
sitory actiobys.the achioi from the office of the Clerk of the Crsn and Pleas

of either of the said Courts, or fromn the office of any of the
Deputy Cler s of the Crown aud Pleas.

Whei r the VI . When the venue is local, the Writ for the commence-
venue is local, ment of the action must be sued out from the office within the

proper County.

for taking ou

~
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VIIl. The venue in any action may be changed according Provision

to the practice now in force, but notwithstanditg a change of if the venue

the venue, the proceedings shall continue to be carried on in a

the office from vhich the flrst process in the action was sued

out.

IX. All proceedings to final judgment shall be carried on in Proceeam
the office from which the first process in the action was sued to be cari ieJr

out and the service of all papers and proceedings subsequent on in office

to the Writ, shall be made upon the Defendant or bis Attorney, ssues, &c.r
according to the practice now in force, unless special provision service of

is otherwise made in this Act, and if the Attorney of either impers, &c.

party do not reside or have not a duly authorized agent residing

in the County wherein such action was commenced, then

service may be made upon the Attorney wherever he resides,

or upon his duly authorized agent in Toronto, or if such

Attorney have no duly authorized agent there, then service

may be made by leaving a copy of the papers for him in the

office where the action was commenced, marked on the outside

as copies left for such Attorney.

X. Final judgment may be entered upon a cognomit actioneni As tI .ud-

or Warrant of Attorney to confess judgment, which shall have ments on

been given or executed, in the first instance and before the

suing out of any process, in any of the said offices or at the

option of the Plaintiff, unless some particular office in which

the judgment is to be entered be expressly stated in such

cognovit or warrant.

XI. Al Writs of Execution may issue from the office wherein Writsof

the judgment is entered, or after the transmission of the roll to execution.

the principal office, such Writs may, at the option of the party

entitled thereto, be issued out of such principal office.

XII. Either party may as of right,. upon giving two days' Revision of

notice to the opposite party, have the taxation of costs made taxation of

by any Deputy Clerk of the Crown and Pleas, revised by the

principal Clerk of the Court wherein the proceediugs were

had; and it shall be lawful for such Court or a Judge, by rule costs of Revi-

or summons, to D uty Clerk who taxed any sion may be

Bill to shew cause why he should not pay the costs of revisig charggedpt
Bih, S wh Deputy in cer-

his taxation and of the application, if in the opinion of the tain cases.

Court or Judge, on the affidavits and hearing the parties, such

Deputy Clerk has been guilty of gross neghigence, or of wilfuly

taxing fees or charges for services or disbursements larger or

other than those sanctioned by the Rules and Practice of the

Court.

X11. Each Deputy Clerk of the Crown and Pleas shall, if Deputy

proper accommodation be afforded him, keep bis office in the Cterks ta

Court House of his County, and until he can obtain such offiithe

accommodation he shall keep his office in some convenient court House
place
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if possiLle place in the County Town; and every Deputy Clerk's office
and if not, at shah (except between the first day of July and the twenty-frrst
some conve- day of Angust) be kept o1 i h
nient place in
the same until threc o'clock in the afteroon, Sundays, Christmas Day,
town. Good Friday, Easter Monday, the birthday of the Sovereign,

and any day appointed by Royal proclamation for a general
Hours of at- fast or thankscgn eepted; and between the first day of

tenane, c.Juiy and the twen.y-first day of August, such offices shali be
kept open from tine in the moning until noon.

Rules to re- XIV. Every Deputy Clerk of the Cron and Pleas may sigturn process, and issue daes on any Sherif or Coroner to retur Writs and
xnay be is-
sued by De Process issued ont of the office of snca Depuf and directedpIty tClerfs. to suc Shiervif or Coroner ; and it shaw be the duty of each

SherJif or Coroner to return such Writs to the office from which
such oe issued, in case he shan be served with any sc ie.

Prescrving And whereas many titles to land depend upon Sheriff's
evidence of sales upon executions, and it is therefore important to provide
Shejff 's 5'l"s for the preservation of evidence of the judgmnents upon wvhich.

such executions issued, and also for the more speedy registra-
tion of judgment-,; Be it enacted as follows:

Deputy XV. Every Deputy Clerk of the Crown and Pleas shah
Clerks to keep a reoular bo rn sch Wr ts to te oic fo whic
books such ue issue , in he sha be erved and dcke.
reting a ail Judgments entered by snch Deputy Clerk; and such minuteJudgrents, sha contain the name of every Plaintif and Defendant, thedate of the commencement of the action, the date of the entry

of such judgment, the form of action, the amount of debt or
damages recovered, the amount of costs taxed, and whether
such judgment as entered upon or by verdict, defat, confes-
sion, non pi-os, non-suit, discontinuance, or how otherwise ; and

ithin three months after ihe entry of each judgment, the
JudgmeX.v Deputy Clerk shah transmit to the principal Clerk of the proper

octing a alourt in Toronto every such judment-rol and ail papers of
Toronto. or belonino thereto, ad such vrhntifh be ansod docketed
If the origina t in the principal office, and in case the original j tdgment-roll
roll be ]ost, be lost or destroyed, so that no exempification or examined
copies may be copy thereof can be procured, a cops of the entry in either of
used, &c. such docket books, certified by the C terk or Deputy Clerk

having suc s book in his custody, shae b evidence of ail mat-
Depwty ters therein set forth and expressed : and when any suchClerks ixay. Deputy shal enter up any Judo ent in either of the said
,-ive certifi.b
cates of Judg- Courts, he may give to the party on rhose behalf it is entered,ments entered or to his lealereto, a c judgment salld b h of

Ifteor the the rincp seof icen in cethcae orignel jd mn-rl

c etmay sech Judgment, containing the ike particulars as are required
cates may bè in certificates of Judgments iven by the Clerk s of the Crownregistered h and Pleas, and such certiaate may be registered in the

o ce Registry Office of any County in Upper Canada, and the same
bind lands. certificate and the registration thereo shal have the Cike force

and effect in binding or operating as a charge upon lands,tenements and hereditaments situated within such County, as
if
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if the certificate had been granted at the principal office at

Toronto.

And vith respect to the Writs for the commencement of per- Writs for

sonal actions in the said Courts, against Defendants, whether commencemnt

in or out of the jurisdiction of the Courts; Be it enacted as eto.

follows

XVI. All personal actions brought in the said Courts where Mode.of cor-

the Defendant is residing or supposed to reside within the sonal actions

jurisdiction thereof, except in cases where it is intended to where Defen-

hold the Defendant to special bail, shall be commenced by dant resides

Writ of Summons according to the form contained in the within the ju-

Schedule (A) to this Act annexed, narked No. 1, and in every (1852, S. 2)

such Writ and copy thereof, the place and county of the resi-

dence or supposed residence of the party Defendant, or vherein

the Defendant shall be or shall be supposed to be, shall be

mentioned.

XVII. It shall not be neces>ary to mention any form or cause Fonn or cause

of action in any Writ of Summons or in any notice of Writ of of action need
any not be mnen-

Summons issued under the authority of this Act. tioned in writ.
(1852, s. 3.)

XVIII. Every Writ of Summons shall contain the names of Names of De-

all the Defendants, and shall not contain the name or names fendants, must

of any Defendant or Defendants in more actions than one. (1852, s. 4.)

XIX. Every Writ of Summons or Capias issued under the Date of Wrt.

authority of this Act, shall bear date on the day on which the

same shall be issued, andshall be tested in the name of the Teste.

Chief Justice of the Court from-n which the same shall issue, or (1852, s. 5.)

in case of a vacancy of such office, then in the name of the

Senior Puisne Judge of the said Court.

XX. The Clerk or Deputy Clerk of the Crown and Pleas office whence

vho shall issue any Writ, shall mark in ther margin a memo- issuCd to be
any~r shhmrked on

randum stating from what office and in what County such it.

Writ was issued, and shall subscribe his name to such memo-

randum.

XXI. Every Writ of Summons or of Capias shall be indorsed Narne of t-

with the name and place of abode of the Attorney actually torney or per-

suing out the same, and when the Attorney actually suing any writ to ap-

Writ, shall sue out the same as agent for any other Attorney, pear on-it.

the name and place of abode of such other Attorney shall also

be indorsed upon the said Writ; and in case no Attorney sha Further parti-

be employed to issue the Writ, then it shall be indorsed vith iaintif sue
a memorandum expressing that the same bas been sued out i,, person.

by the Plaintiff in person, mentioning the City, Town, incor- (1852, s. 6.)

porated or other Village or Township within which such

Plaintiff resides.
XXII.
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Commence- XXII. In all such actions vherein it shall be intended to
ment of ac- arrest and hold any person to special bail, the process shall beios iere t bya Writ of Capias according to the form contained in sche-
hold Defen- dule (A) to this Act annexed, and marked No. 2, and may be
dant to special direcied to the Sheriff of any County or Union of Counties in

i. Upper Canada; and so many copies of such process, together
n vith every memorandum or notice subscribed thereto and all

sectons ae indorsements thercon, as there inay be persons intended to be
andconsolidaie arrested thercon or served therewith, shall be delivered with

a the original Writ, to the Sheriff or other officer who may have
the execution or return thercof, and vho shall upon or imme-

2 G- 4, c. 1 diately after the execution of such process, cause one such
8 V. c. 4. copy to be delivered to cvcry person upon whom such process
s. 44.) shall be executed by him, whether by service or arrest, and
Execution of shall indorse on such Writ the truc day of the executionprocess. thereof, vhether by service or arrest, within three days at
Jdrsement furthest after sich esrvice or arrest ; and if any Defendant be
writ. taken or charged in custody upon any such process, and im-
Declaration prisoned for wait of surelies for his appearance thereto, the
when to be Plaintiff in such process may, before the end of the next term
made, wben after the arrest of such Defendant, declare against suchPefendant is
imprisoied Defendant and proceed thereon, in the manner and according
for want of to the directions contaitned in the third and fourth ries of thebail. Court of Queen's Bench, made in Easter Term, in the fifth
Proviso: year of Her Majesty's Reign : Provided always, that it shall
Some Defen- be lawful for the Plaintiff or his Attorney, to order the Sheriff
dats may be or other officer to v hom sucb Writ shall Le directed, to arrestarrested, and
others not. one or more of the Defendants therein named, and to serve a
Effect of ser- copy thereof on one or more of the others, which order shall be
vice as to duly obeyed by such Sieriff or other officer, and such service
those not ar- shall be of the same force and effect as the service of the Writrested. of Summons hereinbefore mentioned, and no other.

Aflidavit for XXIII. It shah not be Iawful to issue or xue out any such
stlilg #)Ut writ ofecapias, unless an affidavit be first made by such Plaintiff,
Capias. (&e

se.il.Xxi. is servant or agent, of the Plaintifl's cause of action, and thatthe amout thereof (being in no case less than ten ponds) is
justly and trnly due to the PlaintiWf and also that snch Plaintiff,
bis servant or agent liath good reason 10 believe and verily doîli
believe th at the Defendant is imrnediately about 10 leave Upper
Canada with intent and design 10 defraud the Plaintifl" of :the

Proviso said debt: Provided always, that where the cause of action is
Where the other than a debt certain, a wriî of capias may be issued
cause of ac-
tion is other special bail,
than a debt Judge's order having been first àbtained for that purpose, in
certain. such cases and in such manner as bas heretofore been the

practice; Provided also, that noAbicg in this A contained,
shan subject any person ot arrest who by reason of any pri-
vilege, usage or otherwise may now by law be exempt there-.

PrXvXso IAct from; Providsd also, that it slal not b necessary that any suchwot to subject affidavit shal bc ai the lime of the faking thereof, enitled ofto aresr er- or in any Court, but that the style and tite of the Court may be

added,
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added at the time of sning out the process, and shal be that o ow ex-

of the Court out of which the procesS is issued, and that scb empted.

style and tille when so added, shall be for all purposes and m-i ail Provieo: asto

proceedings whether civil or criminal, taken and adjudaed to entiait. the

have been part of the affidavit ab initio. afidavit.

XXIV. Special bail may be put in and perfected according speciaIbail

I the practice now n force-; and after special bail is so put in, (Seesect.xxi.)

the plaintif r ay proceed by filing a declàration or otherwise Declaration,

to judgrment, in like manner as if the action had been com- and further

nenced by writ of summons and the Defendant had appeared proceedin;s.

thereto.

XXV.' ,Every Attorney wlose name shall be endorsed on any ttorney

nvrit issued for the commencement of any action shah, on de- whose naie is

man in writig de b or on behalf of any Defendant, declare indorsed o
d e m 

the trit to

forthwith whether such nvrit bas been issued by him or witb bis declare

authority or privityý, and if lie. -shall answer in the affirmative, whctber he

then be shall also, in case the Court or a Judge shah so order sud isou,

and direct, declare iwntig, within a limetobe limitedby such P inif&s

Court or J udge, the profession or occupation and place of abode xame&c. if s

of the Plaintiff, on pain of being guilty of a conlempt of e ordered.

Court fromn wbvich sucb writ shail appear 10 have been issned;

and if such Attorney shaîl declare thal sucb writ xvas not issued Proceedings5
declares he did

ahim or with bis authority or privity, ail proceedings upon sae areshedi

the same shail be stayed, and no further proceedings shall be not sue it out.

taken thereon without leave of the Court or a Judge. (1852, a. 7.)

XXVI1. Upqn the -%vrit and copy of any writ served or execut- Amount of

ed for the payment of any debt, the amount of the debt sha wi be ebt and cost

stated, and the amount of what the Plaintifis Attorney claims ofstato e

for the cosas of sucu writ, copy and service, and attendance to &c.

receive debt au d cosîs; and il 1 al be further stated, that upon

paymenl thereof within eight days, to the Plaintiff or his At- And a certain

porney, further proceedings will be stayed, which indorsement notice.

sha be wriltenor printed in the following forrn or to the like

effect, " The Plaintiff claims £ for debt andh£ for

"costs; and if the amount thereof be paid to the Plaintiff or bis

"Attorney within eight days from the service bereof, further

" proceedings with be stayed" - But the Defendant shall be at Defendant

liberty, notwithstanding sucli paymenl, 10 bave the coss taxed, a he.

and if. more .than one sixlh be 'disalloweCl, the Plaintiff>s At- rosis, t. s.>

torney shall pay the costs of taxation.

XXVII. The Plaintiff in any action may, at any time during Wlaintiff may

six months from the issuina of the orginal Writ of Surnmons obtait cn-

or of capias, issue frorn the office wence the original Writ is-,

sued, otie or more concurrent Wril or Writs of te sane iond,

to be tested of the samne day as the original Writ, and w bc Their date,

marked by the Clerk or Depuy Cler the m el

the word " concurrent" in the rnargin, with the Pemorandum

required by the twentieth Section of Ibis Asc; Provided that Iroviso.
such 15,~ .
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such concurrent Writ or Writs shall only be in force for theperiod during which the original Writ in such action shall bei force.

Withix, what XXVIII. No original Writ of Summons or capias shall be intime Writs force for more than six months from the day of the dateed, &. thereof, ineluding the day of such date; but if any Defendanttherein named, may not have been served therewitb, theoriginal or concurrent Wril of Summons or Capias may be re-newed at any time before the expiration, for six months froiReiiewin,,g the date of such reneval, and so from time to time, during thewrits. currency of the renewed Writ, by being marked in the marginwith a memorandum to the effect followin: " Renewed forsix months from the day of
signed by the Clerk or Deputy Clerk who issued such Writ, orhis successor in office, upon delivery to him by the Plaintiff orhis Attorney, of a prScipe, in such forrn as has heretofore beenrequired to be delivered upon the obtaining of an alias Writ;Effect of and a Writ of Summons or Capias so renewed, shall remain inrenewal as to force and be available to prevent the operation of any StatuteStatute of

limitations. whereby the time for the commencement of the action may be(1852, s. I hmited, and for all other purposes from the date of the issuingthe original Writ.

.Renewing and XXIX. When any Writ of Summons or Capias in any such
wretui*e action shall have been issued before, and shall be in force atbefore the the commencement of this Act, such Writ may, at any timecommence. before the expiration thereof, be renewed under the provisionsment of this of, and in the manner directed by this Act; and whe.re any«Act, &C. Writ, issued in continuation of a preceding Writ, according toAs to writs the provisions of the Act passed in the twelfth year of [Her Ma-
inuae io jesty's Reign, intituled, An Act to make further provision for theýpreceding administration of Juslice, by the establishment of an additional
writs under uperior Court of Common Law, and also a Court of Error12V. .63. and Appeal in Upper Canada, and for other purposes, shall be(1852, . 12.) inforce and unexpired, or where one month next after the ex-piration thereof, shall not have elapsed at the commencementof this Act, such continuing Writ may, Without being returnednon est inventus, or entered of record according to the provisionsof the said Act, be filed in the proper office of the Court, withinone month next after the expiration of such Writ, or withintwenty days after the commencement of this Act, and theoriginal Writ of Summons or capias in such action rnay there-upon, but within the same period of one month next after theexpiration of the continuing Writ, or within twenty days after thecommencement of this Act, be renewed under the provisions of,and in the manner directed by this Act; and every such Writshall, after such renewal, have the same duration and effect forall purposes, and shall be, if nccessary, subsequently renewedin the same manner as if it had originally issued under theauthority of this Act.

XXX.

Cap. 43. 19 V1ar.
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XXX. The production of a Writ of Sunmmons or Capias with proofor such

the memorandum signed as required in the foregoing Section, renewal of
writs.

shewing such Writ to have been renewed according to this Act, 1 .13
shall be sufficient evidence of its having been so renewed, and
of the commencement of the action as of the first date of such
renewed Writ, for all purposes.

XXX[. The Writ of Summons in any action may be served Service n any

in any County in Upper Canada. s. 14.>

XXXII. The person serving the Writ of Summons«shall, and lndoraement

he is hereby required within three days at furthest after such Of he day of
service, to indorse on such Writ the day of the month and week service on the

of the service thereof, otherwise the Plaintiff shall not be at
liberty in case of non-appearance to proceed under this Act; Penalty for
and every affidavit of service of such Writ shall mention the derault.

day on which such indorsement -was made. (1852, S. 15.>

XXXIII. Every such Writ of Summons issued against a writs against.
Corporation aggregate, may be served on the Mayor, Warden, Corporations
Reeve, President, or other head Officer, or on the Township, ° served.
Town, City or County Clerk, Clerk, Cashier, Manager, Trea-
surer or Secretary, or Agent of such Corporation, or of any
branch or agency thereof in Upper Canada; and every person Who shall be
who shall, within Upper Canada, transact or carry on any of deemed agents
the business of, or any business for any Corporation whose of Corporn
chief place of business shall be without the limits of Upper tain cases.
Canada, shall, for the purpose of being served with a Writ of (1852, s. 16.>
Summons issued against such Corporation, be deemed the
agent thereof.

XXXIV. The service of the Writ of Summons wherever it Service to be
may be practicable, shall, as heretofore, be personal; but it personal.
shall be lawful for the Plaintiff to apply frorn time to time, on
affidavit, to the Court out of which,the Writ of Summons issued
or to a Judge; and in case it shall appear to such Court or Exception:
Judge that reasonable efforfs have been made to effect personal
service, and either that the Writ has cone to the knowledge of Service may
the Defendant or that he wilfully evades service of the same, be dispense
and has not appeared thereto, it shall be lawful for such Court coubt or a
or Judge to order that the Plaintiff be at liberty to proceed as Jiidge, on
if personal service liad been effected subject to such condi- affidavit of1 certain facts.
tions as to the Court or Judge may seem fit. (1852, s. 17.>

XXXV. In case any Defendant being a British subject, iS Sumnmons to a

residing out of the Jurisdiction of the said Superior Courts, ary being
British Sub-

it shall be lawful for the Plaintiff to issue a Writ of Summons ject residing
in the form contained in the Schedule (A) to this Act annexed, out of the
marked No. 3, which Writ shall bear the indorsement coin-3ofthe said
tained\in the said form, purporting that such Writ is for service Court.

out of t ur-Jýisdiction of the said Superior Courts, and the
time for appearance by the Defendant shall be regulated by

the
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the distance from Upper Canada of the place where the De-
fendant is residing, having due regard to the means of and

Service there- necessary time for postal or other communication; and it shall
be lawful for the Court or Judge, upon being satisfied that
there is a cause of action which arose within the Jurisdiction,
or in respect of the breach of a contract made within the Ju-
risdiction, and that the Writ was personally served upon the

If Service cain- Defendant, or that reasonable efforts were made to effect per-lot he made. sonal service thereof upon the Defendant, and that it canie to
his knowledge, and either that the Defendant wilfully neglects

Order in such to appear to such Writ, or that he is living out of the Juris-
-case by the diction of the said Courts, in order to defeat or delay his cre-Court or a ditors, to direct from time to time that the Plaintiff -shall be atJudge, o prce e ir sb1
Affidavit. liberty to proceed in the action in such manner and subject to

such conditions as to such Court or Judge may seem fit, havinèy
regard to the time allowed to the Defendant to appear being

Proviso: reasonable, and to the other circumstances of the case; Pro-
Plaintiff nust vided always, that the Plaintiff shall be and he is hereby re-

v2 hs cs. quired to prove the amount of the debt or damages claimed by
him iu such action, either before a Jury on au assessment in
the usual mode, or by reference to compute in the manner
hereinafter provided, according to the nature of the case, as
such Court or Judge may direct, and the making such proof
shall be a condition precedent to his obtaining Judgment.

If the Defen- XXXVI. Iu any action against a person residing ont of the
dant be not a Jurisdichion of the said Courts and fot being a British subject,'
British Sub- the like proceedmgs may be taken as against a British subject
jeet.
(1852,s. 19.)resident out of the Jurisdiction, except that the Plaintiff shall,

instead of the Summons mentioned in the next preceding Sec-
tion, issue a Writ of Summons according to the form contained
in the said Schedule (A) marked No. 4, and shall in manner
aforesaid serve a notice of such last mentioned Writ upon the
Defendant, which notice shall be in the form contained in the
said Schedule also marked No. 4; and such service or reason-
able efforts to effect the same, shall be of the same force and
effect as the service or reasonable efforts to effect the service of
a Writ of Summons in any action against a British subject
resident abroad, and by leave of the Court or a Judge, upon
their or his being satisfied by affidavit as aforesaid, the lie
proceedings may be had and taken thereupon.

Amendnent XXXVI. If the Plaintiff or his Attorney shall omit to insert
if the Plaintiff in or indorse on any Writ or copy thereof, any of the matters
thirg inthe required by this Act to be inserted therein or indorsed thereon,
indorsement such Writ or copy thereof shall not on that account be heldon or in the void, but it may be set aside as irregular, or amended, upon
(1852 s. 20.) application to be made to the Court out of which the same

shall issue, or to a Judge, and such amendment may be made
upon any application to set aside the Writ, upon such terms as
to the Court or Judge may seem fit.

XXXVIII.
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XXXVIII. If either of the forms of Writ of Summons con-,Amendment
tained in the Schedule (A) to this Act annexed, and marked if one foni of

respectively Nos. 1, 3, and 4, shall by nistake or inadvertence "'i be -cb-

be substituted for any other of thern, such mistake or inadver- edfa
tence shall not be an objection to the Writ or any other pro- other.

ceeding in such action, but the Writ may, upon an ex parte
application to a Judge, whether before or after any application
to set aside such Writ or any proceeding thereon, and whether
the same or notice thereof shall have been served or not, be
amended býy sucA Judge, mvithout cosms.

XXXIX. A Writ for service within the Jurisdiction n iay be Certain writs
issued and mnarked as a concurrent Writ with one for service May be nade

out of the Jurisdiction, and a Writ for service out of the J r r or an

US (1852, s. 21.)

diction inay be îssued and arked as a concurrent Writ ith
one for service vithin the Jurisdiction.

XL. Any .affidavit for the purpose of enablingy the Court Or mfildavits for
a Jdgce to direct proceedings to e tasen agains a Defendant enacrng pro-

ID M~~ay be madiig t e

residing ont of the Jurisdiction of the said Courts, aken to e
swom before the Chief Justice or Judge of any Court of Supe- a party out of
rior Jurisdiction in the Country wherein such Defendant shall the jurisdic-
reside or be served, or before the Mayor or Chief Magistrate of. °ho t befor
any City, Town or place wherein the Defendant shall reside made.
or be served, or before any Consul General, Consul, Vice-Con-
sul, or Consular Agent for the time being, appointed by Her
Majesty at any foreign port or place at or near which the
Defendant shall reside 'or be served, and every affidavit so
sworn by virtue of this Act, may be used and shall be admitted
in evidence saving all just exceptions, providing it purport to
be sworn before such Chief Justice, Judge, Mayor, or Chief
Magistrate, Consul General, Consul, Vice Consul, or Consular
Agent; Provided always, that if any person shall forge any Provio.
signature to any such affidavit, or shall use or tender in evidence Punishment
any such affidavit with any false, forged or counterfeit signature for forging
thereto, knowing ihè same to be false, forged or counterfeit, he signatureseC.

shall be guilty of felony, and shall upon conviction, be liable, at
the discretion of the Court, to be kept confined at hard labour in
the public Penitentiary of this Province,for any term not less than
four years nor more than ten years, and every person who shall be
charged vith committing any felony under this Act, may be
dealt with, indicted, tried, and if convicted, sentenced, and
his offence may bDe laid and charged to have been committed,
in the county or place in which he shall be apprehended or be
in custody; and every accessory before or after the fact to any Accessor!es.
such offence, may be dealt with, indicted, tried, and if con-
victed, sentenced, and his offence may be laid and charged to
have been committed, in any county or place in which the prin-
cipal offender may be tried ; Provided also, that if any person Proviso e trial,
shall wilfully and corruptly make a false affidavit before such punishment,
Chief Justice, Judge, Mayor, Chief Magistrate, Consul Ge- &c.,fortaking

neral, Consul, Vice Consul or Consular Agent, every person
80
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vits, out ofSQoe. so offending shall be deemed and taken to be guilty of per.
2.ury, in like manner as if such false affidavit had been made

in Upper Canada before competent authority, and may be
dealt with, indicted, tried, and if convicted, sentenced, and
his offence may be laid and charged to have been committed
i that county or place where he shall have been apprehended

or be in custody.

In demands XLI. In all cases where the Defendant resides within thefor liquidaed Jurisdiction of the Court, and the claim is for a debt or liqui-Suma, certain
particulars dated demand in money, with or without interest, arising upon
may be indors- a contract express or implied, as for instance, on a Bill of
wr t the Exchange, Prominssory Note or Cheque, or other simple con-

tract debt, or on a bond or contract under seal for payment of
a liquidated amount of money, or on a statute where hie sum
sought to be recovered is a fixed surn of money, or in the nature
of a debt or on a guarantee, whether under seal or not, where
the claim against the principal is in respect of such debt or
hiquidated demand, bill, note or cheque, the Plaintiff shall be
at liberty to make upon the Writ of Summons and copy thereof,
a special indorsement of the particulars of his claim, in the form
contained in Schedule (A) to this Act annexed, marked No. 5, or

No further to the like effect ; and when a Writ of Summons bas been in-particulars dorsed in the special form hereinbefore mentioned, the indor-need be giveunless n sement shall be considered as particulars of demand, and no
order. 1 further or other particulars need be delivered unless ordered(1852, s. 25-) by the Court or a Judge.

Plaititiffmay XLII. It shall be lawful for the Plaintiff, after the commen-obtai" capiUU cement of any action by Writ of Summons but before Judg-in certain
cases, after ment in such action, upon making and filing an affidavit con-
commencing formably to the provisions of the twenty-third section of thiste u tbyri Act or on obtaining a Judge's order for that purpose to sue outof suînmons,
affiavit re- of the office whence such Summons wvas issued a Writ ofquired. Capias, and one or more concurrent Writs, and to renew such
Fori or writ. Writs in manner directed by this Act-which Writ of Capias in
To whom every such case shall be in the form contained in Schedule (A)directed. to this Act annexed, and marked No. 6, and may be directedCopies. to the Sheriff of any county or union of counties in Upper16 V. C. 7 Canada, and so many copies of such Writ with every memo-

randum or notice subscribed thereto, and all endorsements
thereon as there rnay be persons intended to be arrested thereon
shall be delivered with such writ to the Sheriff or other officer
who may have the execution or return thereof, and who shall

One cp immediately, upon or after the execution thereof, cause one
be delivere such copy to be delivered to every person upon whom such
to each person process shall be executed by him, and shal indorse upon suchon whnr the Writ the trueday of the execution thereof within three days atwrit e farthest after such execution ; and the proceedings in any suchexecuted. Cfrhs fe ul xcto;adtepoedns-naysc

action may be carried on to Judgment without regard to the
issuing of such Capias or to any proceedings in any way
arising from or dependent thereon-and on entering Judgment

the

Cap. 43. 19 V1ct.
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the Plaintiff shall be entitled to tax the costs of such Writ or Costs.
Writs of Capias and the proceedings thereon in like manner as
if the suit had been originally conmenced by Capias, together
with the other costs incurred and taxable in the cause : Pro- Proviso
vided always, that notwithstanding any thing contained in the Writ o issue
fourth section of this Act, such Writ shall be issued in the Court as the
Court out of which the original Writ in the cause was sued out. original writ.

And as regards proceedings against absconding debtors who
shall have real or personal property, credits or eflècts in Upper Debtors.

Canada; Be it enacted as follows:

XLIII. If any resident in Upper Canada indebted to any Form of Writ
person, shall depart from Upper Canada with intent to defraud against ab-

his creditors, and shall, at the time of his so departing, be scDnding

possessed to his own use and benefit, of any real or personal (The prori-

property, credits or effects in Upper Canada, he shall be sions under

deemed an absconding debtor, and his property, credits and 'his all1the
effects aforesaid, may be seized and taken for the satisfying of tions aneni
his debts by a Writ of Attachment, which shall also contain a andconsolidate
Summons to the absconding debtor, and shall be in the form af rh,
in the Schedule (A) to this Act annexed, marked No. 7, and âcts-
such Writ shall be dated on the day on which it is sued out, 2 W. 4, c. 5.

and shall be in force for six months from its date, and may be 5 W. 4, c. 5.)

renewed for the purpose of effecting service on the Defendant, uration of
)writ.

in like manner as a Writ of Summons issued under the autho- Renewal.
rity of this Act.

XL1V. Upon affidavit made by any Plaintiff, his servant or Proceedings
agent, that any such person so departing is indebted to such upon afidavit

Plaintiff in a sum exceeding twenty-five pounds, and stating tendant hath
the causes of action, and that the Deponent hath good reason departed, &c.

to believe and doth verily believe such person hath departed from Upper-

from Upper Canada and hath gone to (stating some place to the purpose of
which the absconding Debtor is believed to have fled. or that avoiding pay-

the Deponent is unable to obtain any information to what place suent or ser-
ep 1 Un~ O aiuanyvice of Pro-

he hath fled,) with intent to defraud the Plaintiff of his just cess
dues, or to avoid being arrested or served with process, which
affidavit shall be accompanied by the affidavit of two other Further

credible persons, that tbey are well acquainted with the Debtor Affihavit in
mentioned in the first named affidavit, and have good reason of the former.
to believe and do believe that such Debtor hath departed from
Upper Canada with intent to defraud the said Plaintiff, or to
avoid being arrested or served with process, it shall be lawful
for either of the said Courts or a Judge, or for, the Judge of
any County Court, by rule or order, to direct that a Writ of Writ of At-
Attachment shall issue (to be in the " Inferior Jurisdiction" achment tu
if the case be within the Jurisdiction of the County Court, and
to be marked anti the costs to be.allowed accordingly,) and to
appoint in such rule or order the time for the Defendants
putting in Special Bail, which time shall be regulated by the
distance from Upper Canada of the place to which the absconding

8 Debtor
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Debtor is supposed to have fied, having due regard to the
means of and neccssary time for postal or other comnmunica-

Writ oi At. tion ; and such Writ of Attachment shall issue in duplicate,
tachment to and shall be so narked by the officer issuing the saine (the

en dup- costs of suing ont ilhe sane being allowed only as if a single
Writ issued), and one Writ shall be delivered to the Sheriff to
whom the same shall be directed, and the other shall be used
for the purpose of effecting service on the Defendant.

Further pro- XLV. Upon ils appearing on affidavit to the Court or a
ceedings after Judge, that a copy of the Writ was personally served on the
service or
attempted Defendant, or that reasonable eflbrts were made to eflect per-
service. sonal service thereof on him, and that such Writ came to his

knowledge, or that the Defendant hath absconded in such, a
manner that after diligent inquiry no information can;,be
obtained as to the place he hath fed to, it shall be lavful for
such Court or Judge, if the Defendant has not put in Special
-Bail, either torequire some further attempt to effect service or
to appoint some. act to be done. which shall, be deemed good
service, and thereupon, or on the first application, if it shahl
so seem fit to the Court or a Judge, to direct that the Plaintiff
may proceed in the action insuch mannerand subjectto suclh

Proviso conditions as the Court or :Judge may direct or impose : Pro-
Plainti must vided always, -that the Plaintif. shall prove the amount ofthe

prov his debt or damages claimred by himw in'such. action either.before
a Jury on an assessment or by reference to compute in, the
manner provided by this Act according to the nature. of the
case, and the making snch proof shall be a condition prece-

Furtheraffida- dent to his obtaining Judgment, and no execution shal issue
vit required until the Plaintiff, his . Attorney or Agent shall make oath of
tiforehesue. the sum justly due by the absconding Debtor to the. Plaintiff,

after giving. him credit for. all payments and claims which
might be -set off or lawfully claimed by the Debtor at the tiîe
of making such last mentioned affidavit, and the execution
shall be indorsed to levy the sum so sworn to with the taxed
cosis of suit or the, amount of the Judgment, including the
costs which ever shall be the smaller sum of the two.

PlainifT may XLVI. The Plaintiff may at any time within six months
obtain coieur- from the date of the original Writ of Attachment, withoutrerit w!its. ta
other SherifTs. further order-fron the Court or a Judae, issue from the office

whence the original Writ issued, one or more Concurrent Writ
or Wri1s of Aitachment, to. bear teste on the same day as the
original Writ, and to be marked by the Officer iqsuing the
same with, the word " Concurrent" in the margin, which
Concurrent Writ or Writs of Attachment may be directed to
any-Sheriff other than the Sheriff to vhorn the originalWrit

They sha be was issued,, and need not. be sued out in, duplicate or be
iised merely served .on the Defendant, but shall operate merely for thefor attaching
property. attachment of. his, real or personal,.property, credits or effects

in aid of the originalWrit.

XLVII.
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XLVII The Court or a Judge may at any time before or. after couIrt may jet
final Jud ment, but before execution executed, in their discre- in Defendant
tion, and having regard 10 the time of the application and other spe-
circumstances, Jet in the Defendant to put in Special Bail, and Affidavit re-
to defend the action, upon an application supported upon satis- quired.
factory affidavits, accounting for Defendant's delay and default
and dikclosifng a good defence on the merits.

XLVIII Upon ihe Defendant's putting in and perfecting Spe- Property of
cial Bail to the action in like manner as if he bad been arrested Defendant to

on a Writ of Capias, for the amount sworn to on obtaining the be restre on
attachment, either within the time limited by the Writ or within Special Bail;
such time as shall be specified by the Court or a Judge on
lettirg in the Defendant to defend as aforesaid, all bis pro-
perty, credits and effects which have been attached in that suit,
excepting any which may have been disposed of as perishable,
and then the net proceeds of the goods so disposed of, shall be Or proceeds if
restored and paid to him unless there be some other lawful àsoid.
ground for the Sheriff to withold or detain them, and after
Special Bail shall be so put in and perfeeted the Defendant
shall be let in to plead, and the action shall proceed as in orli-
nary cases begun by Writ of Capias ; Provided always, that Proviso: as to
after obtaining Judgment il, shall not be necessary for the Plain- ca. sa.
tiff to imake or file any other or further affidavit than that on
which the Writ of Attachment was ordered, in order to sue out
a Writ of capias ad satikfaciendum; And provided also, that if Proviso: if
it shall appear at any lime before execution issued, upon mo- the Dedath
tion to be made in Court for that purpose and upon hearing the pasenot he

parties by affidavit, that the Defendant was, not an absconding absconding
Debtor within the tiue meat4ng of this Act, at the time of the Debtor when
suing out of the Writ of Attachment against him, such Defen- wrt oiud
dant shall recover his costs of defence, and the Plaintiff shall,
by rule of Court, be disabled from taking out any Writ of Exe-
cution for the amount of the verdict rendered or ascertained
upon reference to compute or otherwise recovered in such ac-
tion, unless the same shall exceed, and then for such sum only
as the same shall exceed the. amount of the taxed costs of the Costs, and re.
Defendant, and in case the sum so recovered shall be-less than medy of De-

the amount of the taxed costs of the, Defendant, then the fendant for

Defendant shall be entitled, after deducting the amount of the
sumi recovered as aforesaid from the amount of such Defendant's
taxed costs, to take out execution for the balance in like man-
ner as a Defendant may now by law have execution for costs
in ordinary cases.

XLIX. The Sheriff to whom any Writ of Attachment shall Sheriff to at-
be directed shall forthwith take into his charge or keeping iach al the
all the property, credits and effects, including all rights and property and

ai b b credits of De-
shares in any Association or Corporation (which shall fendant,
be attached in the same manner as they might be seized
in execution under the provisions of an .Act of the Perlia-
ment of thisProvince passed irn the telfth earof Her

8 Majety's
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12 . c. 2. Majesty's Reign, intituled, An Act to provide for the
seizure and sale of shares in the Capital Stock of Incorporated
Companies,) of the absconding Debtor as set forth in such
Writ, and shall be allowed all necessary disbursements for

nven tory to keeping the same ; and lie shall immediately call to his assis.
ie made of tance two substantial freebolders of his County, and with their

sze aid he shall make a just and true inventory of all the personal
property, credils and effects, evidences of title or debt, books
of account, vouchers and papers that he shall attach, and shall
return such inventory, after it shall have been signed by him-
self and the said freeholders, together with the Writ of Attach-
ment.

How perish- L. In case any horses, cattle, sheep, pigs or any perish-
e a able goods or chattels, or such as from their nature (as timber

with. or slaves) cannot be safely kept or conveniently taken care of,
shall be taken under any Writ of Attachment, it shall be the
duty of the *Sheriff who lias attached the same to have them

Sale of al appraised and valued, on oath, by two competent persons; and
such gocds if in case the Plaintiff suing out the Attach ment shall desire itPlairitiffgive and shall deposit with the Sheriff a Bond to the Defendant ex-securilv: "Io
restoreap- ecuted by two freeholders, whose sufficiency shal. be approved
prai>ed vaite. by the Sheriff in double the amount of the appraised value ofif he fail. such articles, conditioned for the payment of such appraised

value to the Defendant, his executors or administrators, together
with all costs and damages that may have been incurred
by the seizure and sale thereof, in case Judgnent shall not be
obtained by the Plaintiff against the Defendant, then the Sheriff
shall proceed to sell all or any such enumerated articles at
-public auction, to the highest obidder, giving not less than six
days' notice of such sale, unless any of the articles are of such
a nature as not to allow of that delay, in which case thé Sheriff

.heriff to hold may seil such articles last mentioned forthwith; and the Sheriff
proceeds. shall hold the proceeds of such sale for the same purposes as

he would hold any property seized under the attachment.

Such goods to LI. If the Plaintiff in any Writ of Attachment, after notice

laef fard if to himself or bis Attorney, of the seizure of any such articles
give sufficient as enumerated, shall neglect or refuse to deposit any such Bond,
security. or shall only offer a Bond of sureties insufficient in the judgment

of the Sheriff, then, after the lapse of four days next after such
notice, the Sheriff shall be relieved from all liability to such
Plaintiff in respect to the articles so seized, which the said
Sheriff is thenceforth authorized and directed to restore to the
person from whose possession he took the same.

Liability of L[. If any person who is indebted 10 or has the custody or
debtors, &C.,
of the defend- pos ny property or effects of an absconding Debtor,
ant paying shal, after notice in writing of the Writ of Attachment duly
him after srno ter fiervd uponhimn by the Sheriff or by or on behaif of the Plain-7notice of the '
seizure, c, tiff in such Writ, pay any debt or demand or deliver any

such property or eficts to such absconding Debtor, or to any
person

*À4~
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person for the individual use and benefit of such absconding
Debtor, the person paying such debt or demand or delivering
such property or effects, shall be deeined to have done
so fraudulently, and is hereby made liable for the amount
of such debt or demand or for such property and effects or ihe
value thereof, to the Plaintiff in such Writ of Attachment, pro- Proviso
vided such Plaintiff recover Judgment against the absconding DefeijdantsI

Debtor, and if the property and effects actually seized by the btor suer

Sheriff are insufficient to satisfy such Judgment; and if any the seizuru.

person indebted to any absconding Debtor or having custody inaY rblai
of his property as aforesaid, shallbe sued for sucli debt, demand st of prO-

or property after notice as aforesaid of the Writ of Attachment,
by the absconding Debtor or by any person to whom the ab-
sconding Debtor may have assigned such debt or property after
lie date of the Writ of Attachment, he may, on affidavit, apply

to the Court or a Judge, to stay proceedings in the action against
himself, until it shall be known whether the property and effects
so seized by the Sheriff, shall be sufficient to discharge the
suin or sums recovered against the absconding Debtor, and it Cnurt or

shall be lawful for the Court or a Judge to make such rule or Judge may

order in the matter as they may think fit, and if necessary to rake a ruler

direct an issue to try any dispuied question of fact.

LIII. If the real and personal property, credits and effects of Debtor of De-

any absconding Debtor attached by any Writ of Attachment as fendant may

aforesaid, shal prove insufficient to satisfy the executions ob- defendants
tained in ihe suit thereon against such absconding Debtor, the property
Sheriff.having the execution thereof may by rule or order of seized be not

sufficient to
the Court or a Judge to be granted on the application of the satisfy
Plaintiff, in any such case, sue'for and recover from any person Plaintf.
indebted to such absconding Debtor, the debt, claim, property
or right of action attachable under this Act and owing to or
recoverable by such absconding Debtor, vith costs of suit, in
which suit the Defendant shall be allowed to set up any defence
which would have availed him against the absconding Debtor
at the date of the Writ of Attachment, and a recovery in such
suit by the Sheriff shall operate as a discharge as against such
absconding Debtor ; and such Sheriff shall hold the moneys Money reco.
recovered by him as part of the assets of such absconding vered to be

Debtor, an hcld as part
Debtor, and shall apply therm accordingly ; provided that the assetsof ab-
declaration in such action shall contain an introductory aver- scnnaing
ment to the effect following :-" A. B., Sheriff of, (&c.) who debtor.

" sues under the provisions of the law respecting absconding Proviso: aver-
"Debtors, in order to recover from C. D., Debtor to E. F., an ment to be in-

" absconding Debtor, the debt due (or other claim according to seritdecla-
" the facts) by the said C. D., to the said E. F. complains, &c." ration.
Provided also, that no Sheriff shall be bound to sue any party Proviso:
as aforesaid until thè attaching creditor shall give his bond with Sheriff not

two sufficient sureties payable to such Sheriff by his name of on tor

office in double the amount or value of the debt or property rive bond to
sued for conditioned to indemnify him from all costs, losses and in<lemnify

expenses to be incurred in the prosecution of such action or to
which
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Proviso : -vhich he may become liable in consequence thereof; Provided'
Sherts suc-lastly, that in the event of the death, resignation or removal from
ceo office of any Sheriff after such action brouglt, the action shall not
action. abate, but may be continued in the name of bis successor to

whom the benefit of the bond so given shall enure as if he had
been named therein, and a suggestion of the necessaiy facts as
to the change of the Sheriff as Plaintiff shall be entered of
record.

Costs in such LIV. The costs of the Sheriff for seizing and taking charge
cae, andhow of property, credits and effects under a Writ of Attachrnent, in-

cluding tlie sums paid to any persons for assisting in taking
an inventory; and for appraising (wbich shall be paid for at the
raie of fui'e shil11ings for cach day actually required for and
occupied in making such inventory or aîppraisemeni.) shall be
paid in ihe first instance by hie Plainlif lin ilic Writ of Attach:
ment, and may after having been taxed be recovered by the
Sheriff by action in any Court in Upper Canada, having juris-
diction for the amount, and such costs shall be taxed 10 the
party who pays the same as part of the disbursements in the suit
against the absconding Debtor and be so recovered from him;

Proviso: New Provided always, that the Sherifi having made an inventory
and appraisenient on the first Writ of Attachment against anymake new In-

ventoryrequi- absconding Debtor, shall not be required to make any new
site. inventory and appraisement on a subsequent Writ of Attach-

ment coming into his hands, nor shall he be allowed any
charge for any inventory or appraisement except upon the first
Writ.

Persons LV. Any person who shall have commenced a suit in any
having previ- Court of Record of Upper Canada, the process wherein shiallOuisly com-
menced suits have been served or executed before the suing out a Writ of
against the Attachment against the same defendant as an abscondine
ate Doie- Debtor, shall, notwithstanding the suing out of the Writ ofdant may pro-

ceed to judg- attacliment, be entitled to proceed to Judgment and execution
ment, &c. in his suit in the usual manner; and if lie shall obtain execu-

tion before the Plaintiff in any such Writ of Attachment, he
shall have the full advantage of his priority of execution in the
same manner as if the property and effects of such absconding
Debtor still remained in his own hands and possession, subject
to the prior satisfaction of all costs of suing oui and executingProviso: the Attachment if the Court or a Judge shall so order; Providedfsudsuit be always, that nothing herein contained shall prevent the Court

collusive. in which such action is brought or a Judge from setting aside
any such judgment and execution, or staying proceedings
therein on the application of the Plaintiff on any Writ of At-
tachment, if suchi judgrment shall appear to be fraudulent, or
such action has been brought in collusion with the absconding
Debtor, or for the fraudalent purpose of defeating the just
claims of other Creditors of such absconding Debtor.

LVI.
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LVI. If any Sheriff to whom a Writ of Attachment is de- If the SherifF

livered for execution, shall find any pý operty or effects, or the findpropet

proceeds of any property or effects which have been sold as of a Bauiif, or

perishable, belonging to the absconding Debtor narned in such Clerk ot a
Writ of Attachment, in the bands, custody and keeping of any Divitnn

Constable or of any Bailiff or Clerk of a Division Court by 13Z& 14V.
virtue of any warrant of attachrnent issued under the provisions c. 53.
of the Act of the Parliament of this Province, passed in the

Session held in the thirteenth and fourteenth years of Her Ma-

jesty's Rcign, intituled, An Act to consolidate and amend the

several ilcts now in force regulating the practice of Division

Courts in Upper Canada, and to extend the Jirisdiction of the
samie, it shall be the duty of such Sheriff to demand and to take

from such Constable, Bailiff or Clerk, all suich property or
effects, or the procceds of any part thercof as aforesaid, and it

shall be the duty of such Constable, Bailiff or Clerk, on de-

mand by such Sheriff and noilce of tle Writ of Attachment,
forthwith to deliver all such properiy, effects and proceeds as

aforesaid tO the Sheriff, upon penalty of forfeiting double the

value or the amount thereof, to be recovered by such Sheriff,
with costs of suit (which sheriff shall, after deducting his own

costs, hold and account for such penalty as part of the property
and effects of the absconding Debtor) ; Provided always, that Provio

the Creditor who has sued out suci Warrant of Attachment Creditor ir

may proceed to judgment against the absconding Debtor in may proceed

the Division Court, and on obtaining Judgment, and serving a tcjudgnent,

memorandum of the amount thereof, and of his costs to be

certified under the hand of the Clerk of the Division Court, he
shall be entitled to satisfaction in like manner as and in rateable

proportion with the other Crcditors ot the absconding Debtor

who shall obtain Judgment as hereinafter mentioned.

LVII. When several persons shall sue out Writs of Attach- Proceedings if

ment against anv absconding debtor, the proceeds of the pro- se®eraI per-
againstsons take out

perty and effects attached and in the Sheriff's hands, shall be writs against
rateably distributed among such ofthe Plaintiffs in such Writs the sarne ab-

as shall obtain Judgments and issue execution, in proportion Debtor.
to the sums actually due upon such Judgrnents, and the Court

or a Judge may, in their discretion, delay the distribution, in
order to give reasonable time for the obtaining of ý Judgment

against such absconding Debtor; and every Creditor who shall

produce a certified mernorandum from the Clerk of any Divi-

sion Court, of his Judgment as aforesaid, shall be considered

a Plaintiff in a Writ of Attachmnent vho has obtained Judgment
and issued execution, and shall be entitled to share accord-

ingly ; Provided always, that when the property and eflects of Proviso:
the absconding Debtor shall be insufficient to satisfy the suins Who shah

due to such Plaintiffs, none shall be allowed to share, unless -property wi
their Writs of Attachment vere issued and placed in the hands not pay atI,
of the Sheriff for execution within six rnonths-from the date of

the first Writ of Attachment, or in case of a Warrant of Attach-

ment, unless the same was placed in the bands of the
Constable

C ap. -43. B
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Constable or Bailiff before or within six months afier the date
of the first Writ of Attachment.

When al] the LVIII. If after the period of one month next following the
semng credi- return of any execution against the property and effects of anytor are sats- absconding Debtor, or after a period of one month from a dis-fied, the
rernainingpro. tribution under the order of the Court or a Judge, whicheverperty tu be shall last happen, and after sa:isfying the several Plaintiffsdelivered up. entitled, thece shall be no other Writ of Attachment or execu-

tion against the same property and effects in the hands of the
Sherifi, then ail the property and eflfcts of the absconding
Debtor, or unappropriated moneys the proceeds of any part of
such property and efTects, remaining in the hands of the Sheriff,
logether with ail books of acc.unt, evidences of tille or of
debt, vouchers and papers whatsoever belonging.thereto, shall
be dehivered to the absconding Debtor or to the person or
persons in vhose-custody the same were found, or to any law-
fuhlly appointed Agent of the absconding Debtor, and there-
upon the responsibility of the Sheriff in respect thereto shall
determine.

And with respect to the appearance of the Defendant and
the proceedings of the Plaintiff in default of appearance ; Be it
enacted as follows:

Plaintif need LIX. From the time when this Act shall commence and
not enter ap- take effect, no appearance need be entered by the Plaintiff forpearance for the Defendant.
Defendant.
(1852, s. 26.) LX. In case of non-appearance by the Defendant where theProceedings Writ of Summons is indorsed in the special form hereinbeforeon non-appea
rance of De- provided. it shall be lawful for the Plaintiff on filing anfendant on affidavit of personal service of the Writ of Summons, or airule
writ sPecially of Court, or a Judge's order for Jeave to proceed under theindorsed. provisions of this Act, and the Writ of Summons, at once to

sign final Judgment in the form contained in the Schedule (A)
Signingjudg- to this Act anne'xed, marked No. 7, bis, (on which Judgment no
ment. proceeding in error or appeal shall lie) for any sum not exceed-

ing the sum indorsed on the Writ, together with interest to the
date of the Judgment and costs to be taxed in the ordinary

Executioi. way : and the Plaintiff may upon such Judgment, issue execu-
tion at the expiration of eight days from the last day for

Proviso; appearance, and not before ; Provided always, that it shall be
Defendant lawful for the Court or a Judge, either before or after fiual
may be let in Judgment, to let in the Defendant to defend, upon an applicationto defend. supported by satisfactory affidavits accounting for the non-
(1852, s 2) appearance and disclosing a defence upon the merits.

LX[. In case of such non appearance where the Writ ofAnd if the Summons is not indorsed in the special form hereinbefore%vrit be flot sO provided, it shall be lawful for the Plaintiff, on filing anspecially in- 
bdorsed. affidavit of personal service of the Writ of Summons or a

Judge's Order for leave to proceed under the provisions of this
Act,
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Act, and the Writ of Summons, to file a declaration indorsed

with a notice to plead in eight days, and o sign Judgment by Declaration.

defauilt at the expiration of the time to plead so indorsed as Signing judg-

aforesaid, and in the event of no plea being filed and served ment.

where the cause of action mentioned in the declaration is for

any of the claims which might have been inserted in the

special indorsement on the Writ of Summons, the Judgment
shall be final, and execution may issue for an amount not Execution

exceeding the amount indorsed on the Writ of Summons with

interest and costs ; Provided always, that in such case the Proviso: as to
plaintiff shall not be entitled to more costs than if he had made Costs.

such special indorsement and signed Judgment upon non- (8,52, s. 28.),

appearance.

LXII. The Defendant may appear at any time before Judg- Plaùitiffmay

ment, and if he appear after the time specified either in the apiar at any

Writ of Summons or in the warning indorsed in any Writ jtmebrent.
of Capias served on him, or in any rule or order to proceed as

if personal service had been effected, he shall, after notice of
such appearance to the Plaintiff or his Attorney, as the case ais position.

may be, be in the same position as to pleadings or other pro-
ceedings in the action as if he had appeared in time ; Provided Proviso.

always, that a Defendant appearing after the time appointed

by the Writ, shall not be entitled to any further time for

pleading or any other proceeding, than if he had appeared
within such appointed time : Provided also, that if the Defen- Proviso.
dant shall appear after the time appointed by the Writ, and (1852, s. 29.)
shall omit to give such notice of his appearance, the Plaintiff

may proceed as in case of non-appearance.

LXIII. Every appearance by the Defendant in person shall Defendant ap-

give an address at which it shall be sufficient to leave all pearin in

pleadings and other proceedings not requiring personal service, au address,&c.
and if such address be not given, the appearance shall not be Where plead-
received, and if an address as given shall be illusory or ings, &c.,may
fictitious, the appearance shall be irregular and may be set be served.

aside by the Court or a Judge, and the Plaintiff may be (1852, s. 30.>

permitted to proceed by sticking up the proceedings in the
office from whence the Writ was sued out.

LXIV. The mode of appearance to every such Writ of Surn- Mode ad

mons or under the authority of tbis Act, shall be by filing with form of ap-

the proper officer in that behalf, a memorandum in writing (1852, s. 31.)

according to the following form, or to the like effect:

A. B., Plaintiff, against C. D. Defendant, The Defendant, C.
or D. appears inperson

against C. D. and another .or

or E. F. Attorney for C.

against C. D. and others. D. appears for him.

(If the Defendant appears it person, here give his address.)

Entered the day of . D., 18
LXV
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At what time LXV. All such proceedings as are mentioned in any Writ of
erin pro Summons or Capias, or notice or warning thereto or thereon,
be taken if sued, made or given by authority of this Act, may be had and
Defenidant do taken (in default of a Defendant's appearance or puttiifg-janot appear. special bail) at the expiration of ten days frorn the service or

execution thereof, on wvhatever day the last of such ten days
Proviso: for may happen to fall, whether in tern or vacation ; Provided1Hoidays. always, that if the last of such ten days shall in any case

happen to fall on a Sunday, Christmas Day or Good Friday, in
either of such cases the following day, or the following Monday
when Christmas Day falls on a Saturday, shall be considered

Proviso: for as the last of such teui days ; Provided also, that if such Writ
Dog-days- shall be served or be executed on any day between the first day

of July and th]e twenty-first day of August in any year, special
bail nay be put in by the Defendant on bailable process, or
appearance entered by the Defendant on process not bailable, at

Proviso. the expiration of such ten days; Provided also, that no decla-
DTe-days. ration or pleading after declaration shall be filed or served
(82, s. 3 between the said first day of July and the said twenty-first day

of August.

Proccedings If LXVI. In any action brought against two or niore Defen-
soine ni the dants when the Writ of Summons is indorsed in the syecia1
appear and form heremubefore provided, if one or more of such Defendants
others o not only shall appear and another or others of them shall not

ec ogit beappear, it shall be lawful for the Plaintiff to sign Judgment
dorsed. agamst such Defendant or Defendants only as shall not have
(1852, s. 33.) appeared, and before declaration against the other Defendant

or Defendants, to issue execution thereupon, in which case he
shall be taken to have abandoned his action against the Defen-
dant or Defendants who shall have appeared ; or the Plaintiff
may before such execution declare against such Defendant or
Defendants as shall have appeared, stating by way of sug-.
gestion the Judgment obtained against the other Defendant or
Defeiidants who shall not have appeared in which case the
Judgment so obtained against the Defendant or Defendants
who shall not have appeared, shall operate and take effect in-
like manner as a Judgment by default obtained before the
commencement of this Act against one or more of several
Defendants in an action of debt.

And with respect to the joinder of parties to actions; Be it
enacted as follows:

Court may in LXVII. It shah be lawful for the Court or a Judge at any
certain cases lime before the trial of any cause, ho order that any person or
order any
party not

noedas be so joined, or that any person or persons originally joined as
Plaintiff or Plaintiffs shall ie struck out from such cause, if it
shall appear to such Court or Judge that injustice will not be

done
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done by such amendrnent, and that the person or persons to be Plaintifr, tobe

added as aforesaid, consent either in person or by writing so joined, or a

under his, lier or their hands to be so joined, or that the person ,obe struck

or persons to be struck out as aforesaid, vere originally itro- out before

duced without his; her or their consent, or that such person or trial.

persons consent in manner aforesaid to be struck out; and such (IS523 s 34.)

amendrnent shall be rnade upon such terms as to the amend-

ment of the pleadings, if any, postponernent of the trial, and

otherwise, as the Court or Judge by whom such amendinent is

made shall think proper ; and when any such amendient shall

have been made, the liability of any person or persons who

shall have been added as co-Plaintiff or co-Plaintiffs shall,

subject to any erins imposed as aforesaid, be the saie as if

suchi person or persons had been originally joimed in such

cause.

LXVIII. In case it shall appear at the -trial of any action Proccedinsfor

that there has been a mis-joinder of Plaintiffs, or that some the misjonder

person or persons not joined as Plaintiffi or Plaintifs ought to of iintis ;

have been so joined, and the Defendant shall not at or before or an omis-

the time of pleading have given notice in writing that he those who

objects to such non.joinder, specifying therein the nane or ought to be

naimes of such person or persons, such mis-joinder or non- joined, appear
poisonat the trial,

joinder may be amended as a variance at the trial by any the Defendant

Court of Record holding plea in civil actions, and by any not having
Judge sitting at nisi prius or other presiding officer, in like o vec on

JD siMn at pi1 of objection.

manner as to the mode of amendment and proceedings conse-

quent thereon, or as near thereto as the circumstances of the

case will admit, as in the case of amendment of variances

under the Act of the Parliament of Upper Canada, passed in

the seventh year of the Rèign of King William the Fourth, inti-

tuled, An Act for tlefurther amnendment of the law and the better 4 .

advancement of Justice, if it shall appear to such Court or

Judge or other presiding officer, that such mis-joinder or non-

joinder was not for the purpose of obtaining an undue advantage,
and that iijustice will not be done by such amendmaenît, and

that the person or persons to be added as aforesaid,'consefnt

either in person or by writing under his, ber or their hands to

be so joined, or that the person or persons to be struck out as

aforesaid were originally introduced without his, her or their

consent, or that such person or persons consent in manner

aforesaid to be so struck out, and such amendment shall be

made upon such terms as the Court or Judge or other presiding

officer by whom such amendment is made, shall think proper; Liabilty of

and when any such amendment shall have been made, the oereon b
any ordered Iu be

liability of any person or persons, who shall have been added jined as

as co-Plaintiff or co-Plaintills shall, subject to any terms in- Piaitifs.3

posed as aforesaid, be the saie as if such person or persons 1852, S. 35.)

had been originally joined in suchi action.

LXIX. Ii case such notice be given, or any plea in abate- If such notice

ment of non-joinder of a person or persons as co-Plaintiff or given by the
co-Plaintiffs 'efendant, or
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non-joinder be coPlaintiffs (in cases where such plea in abaterent may bepleaded in pleadcd) be pleaded by the Defendant, the Plaintif shah be at
abatement.
(1852n. 36.)liberty, without any order, to amend the writ and other proceed-ings before plea, by adding the name or names of the person

or persons named in such notice or plea in abatement, and to
proceed in the action without any further appearance, on pay-
ment of the costs of and occasioned by such amendment only,and in such case the Defendant shall be at liberty to plead
de novo.

Mis-joinder of LXX. It shall be lawful for the Court or a Judge in the casedeeredans of thejomder of too many Defendants in any action on contract<iscovered l'e- jidro
fore trial in at any time before the trial of such cause to order that theaction on con- name or narnes of one or more of such Defendants be struck
tract. if it shall appear to such Court or Judge that injustice will

not be done by sucli amendment, and the amendment shall be
made upon such terms as the Court or Judge by whom suchAnd at trial. amendment is made shall think proper; and in case it shall
appear at the trial of any action en contract, that there has been
a nms-joinder of defendants, such mis-joinder may be amended
as a variance at the trial in like rnanner as the mis-joinder of
Plaintiffs has been hereinbefore directed to be amended, and
upon such terms as the Court or Judge or other presiding
officer by whom such amendment is made shall think proper.

If the non- LXX[. In any action on contract where the non-joinder ofjoinder ofDe any person or persons as co-Defendant or co-Defendants has
pleaded in been pleaded in abatement, the Plaintiff shall be at liberty,abatement in without any order, to amend the Writ of Summons and thesuch action declaration by adding the name or naines of the person or

persons named in such plea in abatement as joint contractors,
and to serve the amended Writ upon the person or persons so
named in such plea in abatement, and to proceed against the
original Defendant or Defendants and the person or persons

,. 38 s named in sucli plea in abatement ; Provided that the date
of such amendment shahl, as between the person or persons so
named in such plea of abatement and the Plaintiff, be con-
sidered for all purposes as the commencement of the action.

Costs of such LXXII. In all cases after such plea in abatement and amend-plea in abate- ment if it shall appear upon the trial of the action that thement, &c.
person or persons so named in such plea in abatement was or
were jointly liable with the original Defendant or Defendants,
the original Defendant or Defendants shall be entitled as against
the Plaintiff to the costs of such plea in abatement and amend-

regar -ment; but if at such trial it shall appear that the original
fendants Defendant or any of the original Defendants is or are liable,hable or not but that one or more of the persons named in such plea invable, respect abatement is or are not Jiable as a contracting party or parties,ively. the Plaintiff shall nevertheless be entitled to Judgment against

the other Defendant or Defendants who shall appear to be
liable,

Cap. 43. 19 V101.



1856. Comnon Law Procedure, U. C. Cap. 43. 125

liable, and every Defendant who is not so liable shall have

Judgrment and shall be entitled to bis costs as against the
Plaintiff, who shall be allowed the same together with the
costs on the plea in abatement and amendment, as cosis in the
cause against the original Defendant or Defendants who shall
have Fo pleaded in abatement the non-joinder of such person ;
Provided that any such Defendant who shall have so pleaded Iroviso.

in abatement, shall be at liberty on the trial to adduce evidence (1852, $- 39.)
of the liability of the Defendants named by him in such plea
in abatement.

LXXIII. Provided aIways that in any action to be brought Action not to

in Upper Canada against any joint obligor or contractor, the ahatey o-
action shall not abate on account of any other joint obligor or joint contract-
contractor not being made a Defendant, unless the party plead- or, &c., un-

ing such non-joinder shall aver in his plea that such joint e rrediand
obligor or contraclor is living within the limits of Upper sworn that lie

Canada, and shall state the place of bis residence, nor unless lives in

an affidavit of the truth of such plea be filed therewith. aner Ca-
59 G. 3, c. 25.

LXXIV. The joint obligation, contract or promise may be Joint contract

given in evidence against any one or more of the joint obligors &c, may be
or contractors, and shall have the same force and effect for the e

recovery of Judgment thereon as if it were only the obligation, any one con-
contract or promise of the Defendant or Defendants actually tractor, &c.

sued G.3 c. 25.
sued.

LXXV. Causes of action of whatever kind, provided they Several causes

be by and against the same parties and in the same rights of action may
ray be joined in the same suit, but this shall not extend to .ect to certai.
replevin or ejectment ; and where two or more of the causes of conditions.

action so joined are local and arise in different Counties, the
venue may be laid in either of such Counties, but the Court or
a Judge shall have power to prevent the trial of different
causes of action together, if such trial would be inexpedient,
and in such case the Court or a Judge may order separate rert nîarate
records to be made up and separate trials to be had; Provided triats.
always, that nothing herein contained shall be construed to Proviao: as.to
restrict or diminish the obligation or right of a Plaintiff to in- prornissory
clude in one action all or any of the drawers, makers, endorsers notes, bills,
and acceptors of any Bill of Exchange or Prom.issory Note. (1852, s. 41.)

LXXVI. In any action brought by a man and his wife on Cases where
any cause of action accruing personally to the wife, in respect a husband and

of which they are necessarily co-Plaintifs, it shall be lawful for ie ar co
the husband to add thereto claims in his own right, and separate
actions brought in respect of such claims may be consolidated,
if the Court or a Judge shall think fit; Provided, that in case Proviso.
of the death of either Plaintiff, such suit, so far only as relates (1852, s. 40.)
to the causes of action, if any, which do not survive, shall
abate.

And
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And for the determination of questions raised by the consent
of the- parties without pleading; Be it enacted as follo•vs•

Parties nay LXXVIL Where the parties to an action are agreed as to the
agree up-on an question or questions of fact to be decided between them, they
and try it. a, after writ issued and before Judgrnent by consent and

order of a Judge, (which order any Judge shall have power to
make upon being satisfied that the parties have a bonáfide
interest in the decision of such question or questions, and that
the sanie is or are fit to be tried,) proceed to the trial of any
question or questions of fact without formal pleadings, and such
question or questions may be stated for trial in an issue in the

Forn of stat- formn contained in the Schedule (A) to this Act annexed, marked
ing questions, No. 8, and such issue may be entered for trial and tried ac-
and trial of cordingly in the same manner as any issue joined in an ordi-issue thicreonl.
(1852, s. 42.) nary action, and the proceedings in such action and issue shall

be under and subject to the ordinary control and jurisdiction of
the Court, as in other actions.

And may LXXVIII. The parties may, if they think fit, enter into an
enter into agreement in writing, which shall be embodied in the said or
agreement to any subsequent order, that upon the finding of the Jury in the
pa, monerd n affirmative or negative of such issue or issues, a sun of motley
to the resuit. to be fixed by the parties, or to be ascertained by the Jury upon
(1852, s. 43.) the issue or issues and evidence submitted to them, shall be

paid by one of such parties to the other of them, either with or
without the costs of the action.

Judgment LXXIX. Upon the finding of the Jury upon any such issue,
may be enter- Judgment nay be entered for any such sum as shall be so
tion issuee, agreed or ascertained as aforesaid, with or without costs, as
&c., upon the the case may be, and execution may issue upon such Judg-
finding- ment forthwith, unless otherwise agreed, or unless the Court or(1852, s.44.) a Judge shall otherwise order for the purpose of giving either

party an opportunity for moving to set aside the verdict or for
a new trial.

Proceedings LXXX. The proceedings upon any such issue may be recor-
may bc re- ded at the instance of either party ; and the Judgment, whether
corded, &c. actually recorded or not, shall have the same effect as any other
nient. ojud Judgment in a contested action.
(1S52, s. 45.)

Parties may LXXXI. The parties may, after writ issued and beforé
agrec upo a Judgment, by consent and by order of a Judge, state any
special case question or questions of law in a special case for the opimon of
iout pead- the Court, without any pleadings.

(1S52, s. 46.)
And may LXXXII. The parties may, if they think fit, enter into an
agrce to pay agreement in writing, which shall be embodied in the said or
or not to pay b . I Lth
money, ac- any subsequent order, that upon the Judgment of the Court
cording to the being given in the affirmative or negative of the question or
decision upon questions of law raised by such special case, a sum of money

fixed
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fixed by the parties, or to be ascertained by the Court or in ,ch case, e
such manner as the Court may direct, shall be paid by one of (182, s. 47.

such parties to the other of them, either with or without costs
of the action, and the Judgment of the Court may be entered
for such sum as shall be so fixed or ascertained, with or with-
out costs as the case may be, and execution may issue upon
such Judgment forthwith, unless othervise agreed or unless

stayed by proceedings in error or appeal.

LXXXIII. In case no agreement shall be entered into as to Costs, when

the costs. of such action, the costs shall follov the event, and be thereisno

recovered by the successful party. aorem.
(1832, S.48

And for the more expeditious determination of mere matters
of account; Be it enacted as foliows :

LXXXIV. If it be made to appear, at any time after the The Court or
issuing of the writ to the satisfaction of the Court or a Judge, a Judge on the

upon the application of either party, that the matters in dispute application of
lu prt mtter ofiner accunt. ,c eiher part>'

consist wholly or in part s of mere account, whic may refer the
cannot conveniently be tried in the ordinary way, it shall ,be whole or any
lawful for such Court or Judge, upon such application, if they prt Iolffiar-
or he think fit, to decide such matter.in a.summary manner,.or cer or County
to order that such matter, either wholly or in part, be referred to Judge.

an arbitrator appointed by the parties, or to an officer of the Enforcing
Court, or in country causes to the Judge of any County Court, such order or

upon such terms as to costs and otherwise as such Court or decision under

Judge shall think reasonable ; and the decision or order of such (i& s. 3.)
Court or Judge, or. the award or certificate of such referee,
shall be enforceable by the same process as the finding,. of a
Jury upon the matter referred.

LXXXV. If.it shall appiar to the Court or a Judge that the Any inciden-
allowance or disallowance ofany particular item or items in iai que-lion of

such account depends upon a question of law fit to be .decided li e ybe
by the Court, or upon a question of fact fit to be decided by a Court, or one
Jury, it shall be Lawful for such Court or Judge to direct a case of fact hy a

to be stated or an issue or issues to be tried ; and the dec iion of specia case
the Court upon such case, and the finding of the Jury upon or issue.
such issue or issues, shall be taken and acted upon by the arbi- (1854Y 9A.)

trator as conclusive.

LXXXVI. It shall be lawful for the arbitrator upon any Arbitralor
coipulsory reference under this Act, or upon any reference by may make

consent of parties where the submission is or may be made a aN.ard iii the
consent i m of a spe-

rule or order of any of the. Superior Courts of Law or Equity cial case.
in Upper Canada, if he shall think fit and if it is not provided
to the contrary, to state his award as to the whole or Efect thereof.
any part thereof, in the form of a special case for the opinion of (1854, s. 5.)
the Court,, andwhen an action is referred,judgment-.if s o or-
deredmýay ie .enteredaccor4ing tq..:thqpýpjoniwhe tht.184 . 5.)

LXXXVII.
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Proceedings LXXXVI. The proceedings upon any suc arbitration as
before ari aforesaid shal, except oherwise directed ereby or by the
trator andhiS submission or document authorizingthe reference, be conducted
power to be
as upon jefe- in like manner and subject to the same mies and enactments
rence by con- as to the power of the arbitrator and of the Court, the atten-
sent. 1 isnt )dance of witnesses, the production of documents, enforcing or

setting aside the award, or otherwise, as upon a reference
made by consent under a rule of Court or Judge's order.

Case may be LXXXVIII. Iu every case of reference to arbitration, whether
remitted to under this Act or otherwisc, where the submission shall be
the arbitrator
for reconside- made a rule of any Court of Upper Canada, such Court or a
ration, &c., Judge thereof shall have power at any time and from time to
m henever the time 10 remit the matters referred or any or either of them to the
reference is
made a rule of reconsideration and redetermination ofthe arbitrator or arbitra-
Court. tors or umpire as the case may require, upon such terms as to
(1854, s. S.) costs and otherwise as to the said Court or Judge may seem

proper.

Period within LXXXIX. All applications to set aside any award made on
which app]i- a compulsory reference under this Act, shall and may be made
cation to set
aside award within the first six days of the term next following the publica-
must be made. tion of the award to the parties, vhether made in vacation or
(1854, s. 9.) term; and if no such application be made, or if no rule be

granted thereon, or if any rule granted thereon be afterwards
discharged, such award shall be final between the parties.

.Award may, XC. Any award made on a compulsory reference under this
by order of Act, may, by authority of a Judge on such terms as to him mayjudge, b e en-Ac, yy
forced tho' the seem reasonable, be enforced at any time after six days from
-said period the time of publication, notwithstanding that the time for

,lasnot moving to set it aside has not elapsed.
1854, s. 10.)

When parties XCI. Whenever the parties to any deed or instrument in
to any instru- writing to be hereafter made or executed, or any of them, shall
ment hereafter agaree that any then existing or future differences between them
miade have by

.agreed 1ijat or any of them shall be referred to arbitration, and any one or
any difference more of the parties so agreeing or any person or persons claim-

b rhe through or under him or them, shall nevertheless commenceshall he re- c
ferred to arbi- any action at Law or suit in Equity against the other party or
tration, the parties or any of them, or against any person or persons claim-
Court or a ing through or under him or them in respect of the matters soJudge rnay b b
stay pro eed- agreed to be referred or any of them, it shall be lawful for the
in.s in any Court in which such action or suit is.brought or a Judge there-
ae'ctin ut, of on application by the Defendant or Defendants or any of

such diffe- them alter appearance and before plea or answer, upon being
rence, on ap- satisfied that no sufficient reason exists why such matters can-
plicalion ot
defendant and not be or ought not to be referred to arbitration according
proof of cer- tu such agreement as aforesaid, and that the Defendant was at
tain matters. the tirne of the bringing of such action or suit and still is rea

dy and willing to join and concur in all acts necessary and
proper for causmog such matters so to be decided by arbitration,

to
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to rnake a rule or order staying all proceedings in such action
or suit, on such terms as to costs and otherwise, as to such
Court or Judge may seem fit; Provided always, that any such rovist.
rale or order may at any time afterwards be discharged or va-
ried as justice may require.

XCII. If in any case of arbitration, the document authorizing Provision for
tie reference provides that the reference shall be to a single supplying the
arbitrator, and all the parties do not, after differences have place of a
arisen, concur in the appointment of an arbitrator, or if any Ee a1 trator or urn-appointed arbitrator refuse to act,*or become incapable of acting, pire, dying,
or die, and the terms of such document do not shew that it refusing to
was intended that such vacancy should not be supplied, and a
ihe parties do not concur in appointing a new one, or if, where reference does
the parties or two arbitrators are at liberty to appoint an umpire not show an

intention thator third arbitrator, such parties or arbitrators do not appoint an his place
umpire or third arbitrator, or if any appointed umpire or third should not be
arbitrator refuse to act, or become incapable of acting, or die, SUpphed.
and the terms of the document authorizing the reference do not
shew that it was intended that such vacancy should not be sup-
plied, and the parties or arbitrators respectively do not appoint
a new one, then and in every such instance, any party may Notice.
serve the remaining parties or the arbitrators, as the case mav
be, with a written notice to appoint an arbitrator, umpire or third
arbitrator respectively; and if within seven clear days after such
notice shall have been served, no arbitrator, umpire or third ar-
bitrator be appointed, it shall be lawful for any Judge of any of A Judge to
the Superior Courts of Law or Equity in Upper Canada, upon apoint an-

0 rin de-surnmons to be taken out by the party having served such notice fault of the
as aforesaid, to appoint an arbitrator, umpire or third arbitrator proper party.
as th£ case may be, and such arbitrator, umpire or third arbitra- (1854, e. 12)
tor respectively, shall have the like power to act in the reference
and make an award as if he had been appointed by consent of
all parties.

XCIII. When the reference is or is intended to be to two ar- When the re-
bitrators, one appointed by each party, it shall be lawful for ference is to
either party in case of the death, refusal to act or incapacity two arbita-
of any arbitrator appointed by them, to substitute a new arbi- party neglects
trator, unless the document authorizing the reference shew that to appoint,
it was intended that the vacancy should not be supplied, and if the other ay,

after certainon such a reference one party fail to appoint an arbitrator either notice, &c.,
originally or by way of substitution 'as aforesaid, for seven appoint his
clear days after the other party shall have appointed an aitator to
arbitrator and shall have served the party so failing with n0- unless the re-
tice in writing to make the appointment, the paxty who has ference pro-
appointed an arbitrator may appoint such arbitrator to act as a tcysole referee in the reference, and an award made by him shall should not be
be binding on both parties as if the appointment had been by con- supplied.
sent ; provided however that the Court or a Judge may revoke Proviso
such appointment on suci terms as shall seen just. (1854, s. 13.)

XCIV.
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Two arbitra- XCIV. When the refereice is Io two arbitrators and the
tors may al- terms ofthe document authorizing it do fot shew that it was
ways appoint intended that there should Dot be an umpire, orprovide other-
an umpire,
unless the wise for the appointment of an umpire, the two arbitrators may
reference appoint an umpire at any time xvithin he period during vhich
forhid it.
(1854, X. 14.) they have poWer to maee an a sard, unlesstheybe called upon

by'notice as aforesaid Io make the appointment sooner.

Award to be XCV. the arbitrator acting under any such document or
made within comipulsory order of refrentce as aforesaid, orunder any order
a certain pe referring the apnard back, shan maie bis award under bis hand

riod.and (unless suchi document or order respectively shail contain

a difèrent imit of iime)within t hree nonhs afier ie shahhave
been appointcd and shall have entered on the reference, or shail
have been catled upon k act by a notice in bwriing from any

Period may be Party, but 111e paruies may by consent in \vriting enlarge the
enlarged. term for ma oinr the award; and it shaak be awful for the Supe-

rior Court of X . vhieh such sub ission, doument or order is or
may be made a rule or order, or for any judge thereoan for good
cause a be staed in the rule or order for enlargeient from
time to lime, to enlarge the term for making the aw~ard, and if
no periol be stated dor thei r enlarge ent in suh consent or
order for enlargement, it shall be deemed an enlargement for

When the Ud- one month ; and in any case vhree an um pire shal have been
llirelali nCeen appoinied, an sha be lawful for im to enter on the reference

hav) in lieu of the arbitraors if the latter sha have allowed their

time ho expire -without making an aw\ard, or shall have dcli-,
vered bt any party or to the umpire a notice in writing stating
that th y cannot agree.

When the XCVI. When any award made on any such submission, do-
award directs cument or order of reference as aforesaid, directs that possession

osýessio1n of of apiy ands or tene ents capable of bein the subjet of an
reai r.roperty
to be deriver- action of ejectment shal be d divered to any party eimher forth-
d, the court on mh or at any future lime, or ehat any such party is entitledeo

pre h ct ponssession any shal lands or tenements, it shae be lawful

and en.orce for tie Court of which ftli document auhorizng he reference
it ns a ju dg is or is to be made a ruie or order, to order any party ho the
ment. reference ho is in possession of any such lands or lenements,

(1854, . or any person in possession of hue sane claining under or put
in possession by him since the naking of the document atho-
rizing the reference, We deiver possession of the same to the
Party entitled thereto pursuant to the award, ad such rule or
order to deiver possession soall bave the effeft of a Judg-
ment in eJecment against every such party or person named in
it, and execution may issue and possession shav be delivered
by the shereif as on a judgment in ejectment.

Every sub- XCVII. Every agreement or submission to arbitration b
mission bo ar- consent, whether by deed or instrument in wriî,ing not under'
bitration

suc mdelia ery n

CV.a 'ay be made a rule of any one of the Superior Court dof
rule f Court, a equty in Upper Canada on the application of any Party

actin o eletmet shll e deiveed t an pary ethereoh

19 VwrT.C ap. 48.
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thereto, unless such agreement or submission contain words unless the ins-purporting that the parties inend that it should not be made trument iorbid
a rule of Court; and if in any such agreement or submission t
it is provided that the same shall or may be made a rule of one Of what Court
in particular of such Superior Courts, it may be made a rule of rnade rue.that Court only; and if when there is no such provision a case And if a case
be stated for the opinion of one of the Superior Courts and such be stated in
Court be specified in the award, and the document authorizing the award for
the reference have not before the publication of the award to h "otnthe parties been made a rule of Court, such document may be
made a rule only of the Court specified in the award; and Other Courtswhen in any case the document authorizing the reference is or not to inter-
has been made a rule or order of any onc of such Superior rere.
Courts, no other of such Courts shall have any jurisdiction to
entertain any motion respecting the arbitration or award.

And with respect to the language and form of pleadings in
general; Be it enacted as follows:

XCVIII. All stalements which need not be proved, such as statemne,,tsthe statement of time, quantity, quality and value where these which need
are immaterial, the, statement of losing and finding, and bail- iot be prove
ment in actions for goods and their value-the statements of male.
acts of trespass having been committed with force and arms (1852. s. 49.)
and against the peace of our Lady the Queen-the statement
of proinises which need not be proved, as promises in indebi-
talus counts and mutual promises to perform agreements, and
all staternents of a like kind, shah be omitted.

XCIX. Either party may object by demurrer to the plea-
ding of the opposite party on the ground that such pleading be for sub-does not set forth sullicient ground of action, defence or reply, stance only.
as the case may be ; and where issue is joined on such demur- Court nay
rer, the Court shall proceed and give Judgment according as givejudgmenr
the very right of the cause and matter in law shall appear unto te uî
thern, without regardiiig any imperfection, omission, defect in regarding
or lack of form, and no Judgment shall be arrested, stayed or form.
reversed for any such imperfection, omission, defect.in or lackof forfsn. roegading

C. After this Act comes into operation, no pleading or amen- No pleading
ded p1cading shall be deemed irîsufficient for any defect which cause now
could heretofore only be objected to by special demurrer. pleadable ony

by special de-
mnurrer.CI. If any pleading be so framed as to prejudice, embarrass, (1852, s. 51.)or delay the fair ·trial of the action, the opposite party may Unfair plead-apply to the Court or a Judge to strike out or amend such plead- ings may be

lng, and the Court or any Judge shall make such order respect- struck out, or
amended.ing the same, and also respecting the costs of the application, (1852, S. 52.)as such Court or Judge shall see fit.

CII.
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Notice instead CII. No rule to declare, to declare peremptorily, to reply or
of Rule, to de- plead any pleading whatever, shall be allowed, but a notice

requiring the opposite party to declare, reply, rejoin, or other-
wise, as the case may be, within eight days, otherwise Judg-
ment, shall be sufficient ; and such notice may be delivered
separately or be indorsed on any pleading which the other
party is required to answer.

Entering, CIII. Every declaration or other pleading shah be entitled
daiincr, and ofthe proper Court, and ofthe day of the month and year when
recnrdin
pleadins. the same was filed, and shall bearno other time or date, and
(1852, s. 54.) every declaration or other pleading shall also be entered on the

record made up for trial, and on the Judgment Roll, under the
date of the day of the rnonth and year when the same respec-
tively took place, and without reference to any other time or
date, unless otherwise specially ordered by the Court or a
Judge.

Profert, oyer. CIV. It shall not be necessary to make profert of any deed
&c., unneces- or other document mentioned or relied on in any pleading; and,

852, s. 55.) if profert shall be made, it shall not entitle the opposite party
to crave oyer of or set out upon oyer, such deed or other docu-
ment.

Setting out in CV. A party pleading in answer to any pleading in which
answer docu- any document is mentioned or referred to, shall be at liberty to
ments referred

ao in P reading. set out the whole or any part thereof which may be material,
(1852, s. 56.) and the matter so set out shall be deemed and taken to be part

of the pleading in which it is set out.

As to aver- CVI. I shall be lawful for the Plaintiff or Defendant in any
ment of per- action to aver performance of conditions precedent generadly,
foran e or and the opposite party shall not deny such performance gene-
mance of a rally, but shall specify in his pleading the condition or condi-
condition pre- tions precedent the performance of which he intends to contest.
cedent.
(1852, 57.) And with regard to the time and manner of declaring; Be it

enacted as follows:

Plaintiff must CVII. A plaintiff shall be deemed out of Court unless he
declare within declare within one year after the Writ of Summons is return-
a year. bl
(1852, s. 58.) abe.

Commence- , CVIII. Every declaration shall commence as follows, or to
ment of decla- the like effect : " (Venue.) A. B. by E. F. his Attorney (or in
ration. . I" person, (as the case may be) sues C. D., who bas been sum-
(1.5ns. 59.)" noned (or arrested) by virtue of a Writ issued on the

day of A. D., 18 , for (here state cause of action). I
and shall conclude as follows or to the like effect, " and the
" Plaintiff claims £ , (or if the action is brought to recover
" speciftc goods,) the Plaintiff claims a return of the said goods

or their value, and £ for their detention."
CIX.

Cap. 48. 19 VICT.



16àfi. Common Law rroceaure, U. C. Cap. 43.,

CIX. In all cases in which after a plea in abatement of the Commence-
non-joinder of another person as Defendant, the Plaintiff shail, ment after
without having proceeded to trial on an issue thereon, com- abatement for
mence another action against the Defendant or Defendants in (I85j, s. 6o.)
the action in which such plea in abatement shall have been
pleaded, and the person or persons named in such plea in abate-
ment as joint contractors, or shall amend by adding the
omitted Defendant or Defendants, the commencement of the
declaration shall be in the following form, or to the like effect:

(Venue.) A. B. by E. F., his Attorney, (or in his own Form.
"proper person, sues C. D. (the defendant originally naned

in the Sumnons) who has been summoned (or arrested) by
' virtue of a Writ issued on the day of A. D
"18 , and G. H., which said C. D. has heretofore pleaded

in abatement the non-joinder of the said G. H. for," &c.

CX. In actions of libel and slander, the Plaintiff shall Averments in
be at liberty to aver that the words or matter complained of actions for

siander orwere used in a defamatorv sense-specifying such defamatory ibel.
sense without any prefatory averment to show how such words (1852, s. 61.)
or matter were used in that sense, and such averment shall be
put in issue by the denial of the alleged libel or slander; and
where the words or matter set forth, with or without the alleged
meaning, show a cause of action, the declaration shall be suffi-
cient.

And as to pleas and subsequent plieadings; Be it enacted
as follows :

CXI. No mle to plead or demand of plea shall be necessary, Notice to
and a notice to plead served shall be sufficient. plead suffi-

cient.
(1852, s. 62.)

CXII. In cases where the Defendant is within the jurisdic- (Time fur
tion, the time for pleading in bar, unless extended by the pieading in
Court or a Judge,- shall be eight days, and a notice requiring bar, when De-
the Defendant to plead thereto in eight days, otherwise judg- fendant ih
ment, may be indorsed on the copy of the declaration served jurisdction.
or delivered separately. (1852, s. 63.)

CXIII. Express colour shall no longer be necessary in any Express
pleading. colour unne-

cessary.
(1852, s. 64.)

CXIV. Special traverses shall not be necessary in any And special
pleading. traveises.

(1852, s. 65.)
CXV. In a plea or subsequent pleading it shall not be ne- Certain ale-

cessary to use any allegation of actionen non or actionem ulte- gations and
rius non, or to the like effect, or any prayer of Judgment nor reirednot
shall it be necessary in any rephication or subsequent pleading (1852, s. 66.)
to use any allegation of prechun non, or to the like effect, or any
prayer of Judgrment.

CXVI.
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Commence- CXVI. No formal defence shall be required in a plea or
ment of plea, avowry or cognizance, and it shall commence as follows, or to

&c the like effect :-" The Defendant, by E. F., his Attorney, (or
" in person, as the case mnay be) says that (here statefirst defence)";

Second Plea, and it shall not be necessary to state in a second or other plea
&c. or avowry or cognizance, that it is pleaded by leave of the

Court or a Judge or according to the form of the statute, or to
that effect, but every such plea, avowry or cognizance, shall
be written in a separate paragraph and numbered, and shall
commence as follows, or to the like effèct; " And for a second
(&c.,) plea Io (stating to what it is pleaded) the Defendant says

Fornal con- that &c.," and no fornal conclusion shall be necessary to any
cion unne- plea, avowry, cognizance, or subsequent pleading.
cessary.
(1852, s. 67.)
Defence CXVII. Any defence arising after the commencement of any
arising after action shall be pleaded accordinglo the fact without any formal
aeo, hov commencement or conclusion, and any plea which does not
(1852, s. 68.) state whether the defence therein set up arose before or after

action shall be deemed to be a plea of matter arising before
action.

Or after the CXVIII. In cases in which a plea puis darrein continuance
last pleading. bas heretofore been pleadable in Banc or at Nisi Prius, the

same defence may be pleaded with an allegation that the
matter arose after the last pleading ; but no sucl plea shall be

Aflidavit re. allowed unless accompanied by an affidavit that the matter
quired. thereof arose within eight days next before the pleading of such
(1852, s. 69) plea, or unless the Court or a Judge shall otherwise order.

Defendant CXIX. It shall be lawful for the Defendant in all actions
may pay (except actions for assault and battery, false imprisonment,
money into libel, slander, malicious arrest or prosecution, criminal con-
Court, except versation or debauching of the PlaintifPs daughter or servant),in certin

asces. and (by leave of the Court or a Judge upon such terms as they
or he may think fit,) for one or more of several Defendants, to
pay ito Court a sum of money by way of compensation or
amends ; provided that nothing herein contained shall be taken
to affect the provisions of a certain Act of the Parliament of
this Province, passed in the Session of Parliament holden in

13 & 14 V. the thirteenth and fourteenth years of Her Majesty's Reign,
c. 60. intituled, An Act to anend the law relating to slandcr and(1852, s. 70.)

Such parnent CXX. When money is paid into Court, such payment shall
how pleaded. be pleaded in all cases as near as may be in the following
(1852, s. 71.) form, mutatis mutandis: " The Defendant, by E. F., his At-

" torney (or ii person, &c.,) (if pleaded to part, say, as to £
Cparcel of the money claimed), brings into Court the sunm of

c £ , and says the said surn is enough to satisfy the claim
of the Plaintiff in respect of the matter herein pleaded to."

Cxxi.

13g4 Cap. 43.
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CXXI. No rule or Judge's Order to pay money into Court No rule or

shall be necessary except in the case of one or more of several orderrequired.

Defendanis, but the money shall be paid to the proper Officer Exception.

of either Court who shall sign a receipt for the amount in the (1852, s. 72.)

margin of the plea, and the said sum shall be paid out to the

Plaintiff, or to his Attorney upon a written authority from ihe

Plaintiff, on demand.

CXXII. The Plaintiff, after the filing and service of a plea Reply of

of payment of money into Court, shall be at liberty to reply to Plaintif in

the same, by accepting the sum so paid into Court in full satis-

faction and discharge of the cause of action in respect of which

it has been paid in, and he shall be at liberty in that case to Plaintif sa-

tax his costs of suit, and in case of non-payment thereof within tisfied.

forty-eight hours, to sign Judgment for his costs of suit so taxed;
or the Plaintiff may reply that the surn paid into Court is not Plaintif f not

enough to satisfy the claim of the Plaintiff in respect of the satisfied.

matter to which the plea is pleaded, and in the event of an (1852, . 73.)

issue thereon being found for the Defendant, the Defendant

shall be entitled to Judgment and his costs of suit.

CXXIII. And because certain causes of action may be con- Pica good>

sidered to partake of the character both of breaches of contract aI a reat
and of wrongs, and doubts may arise as to the form of pleas breach'of con-

in such actions, and il is expedient to preclude such doubts; tract as a

any plea which shall be good in substance shall not be ob- g,

jectionable on the ground of its treating the declaration either (1852, s. 74.)

as framed for a breach of contract or for a wrong.

CXXIV. Pleas of payment and set off, and all other plea- Distributive

dings capable of being construed distributively, shall be taken cona troe dis.

distributively, and if issue is taken thereon and so much thereof .tributively

as shall be a sufficient answer to part of the causes of action &c.

proved, shall be found true by the Jury, a verdict shall pass for

the Defendant in respect of so much of the causes of action as

shall be answered, and for the Plaintiff in respect of so much If on set off
of the causes of action as shall not be so answered ; and if Defendant

upon a plea of set off the Jury shall find a larger sum prove due from
upon a du promor

to be due from the Plaintiff to the Defendant than is proved to Plaintifr than

be due from the Defendant to the Plaintiff, a verdict shall pass b him.

for the Defendant for the balance remaning due to him, and (1852 s.75.)
the Defendant shall have Judgment to recover such balance
and his costs of suit.

CXXV. A Defendant may either wiaverse generally such of Traver ng

the facts contained in the declaration as might have been facts alleged

denied by one plea, or may select and traverse separately any 85 s.76.)

material allegation in the declaration although it might have 76.)

been included in a general traverse.

CXXVI. A Plaintiff shall be at liberty to traverse the whole Traversing

of any plea or subsequent pleading of the Defendant by a general
denial, (852, s. 7)
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denial, or admitting some part or parts thereof to deny all the
rest or deny any one or more allegations.

And replica. CXXVII. A Defendant shall be at liberty in the like mannertos, to deny the whole or part of a replication or subsequent plead-ing of the Plaintiff.

Joining issue. CXXVIII. Either party may plead in answer to the plea orsubsequent pleading of his adversary, that he joins issue ihereon,
which joinder of issue may be as follows, or to the like eflect-
"The Plaintiff joins issue on the Defendant's, first, (&c. spe-

ciying whîich or what part) plea." The Defendant joins
issue upon the Plaintif's replication to the first (&c. speci-Joinder bow "fying whicl) plea," and such forrn of joinder of issue shail

(1852ns79.) be deemed to be a denial of the substance of the plea or othersubsequent pleading, and an issue thereon; and in all caseswhere the Plaintifl's pleading is in denial of the pleading ofthe Defendant or some part of il, the Plaintiff may add ajoinder of issue for the Defendant.

Pleading and CXXIX. Either party may, by leave of the Court or a Judge,demurring at plead and demur to the sane pleading at the samne time, uponthesumetime. an afiidavit by such party or his Attorney, if required by theAffidavit ay Court or Judge, to the efbect that he is advised and believesbe requird. that he has just grolind to traverse the severai matters proposed
to be traversed by him, and that the several matters sought tobe pleaded as aforesaid by way of confession and avoidanceare respectively truc in substance and in fact, and that he isfurther advised and believes that the objections raised by suchdemurrer are good and valid objections in law, and it shall bein the discretion of the Court or a Judge to direct which issueshall be first disposed of.

Several mat- CXXX. The Plaintiff in any action may, by leave of thetes eay be Court or a Judge, plead in answer to the plea or subsequentpleaded b3'bypedi nwrtotepe rsbeunleave of the pleading of the Defendant as inany several mattere as he shallCourt or of a think necessary to sustain his action, and the Defendant in any.3udge. action may by leave of the Court or a Judge plead in answerto the declaration or other subsequent pleading of the Plaintiff,
as many several matters as he shall think necessary for hisOn afdavit defence, upon an afidavit of the party making such applica-if required. lion or his Attorney, if required by the Court or a Judge, to theeffect that he is advised and believes that he has just groundto traverse the several matters proposed to be traversed by him,and that the several matters sought to be pleaded as aforesaid.by way of confession and avoidance, are respectively truc inProviso. substance and in fact; Provided that the costs of any issueCots. either of fact or of law, shall follow the finding or Judgment(1852e s. 81.) on such issue, and be adjudged to the successful party, what-ever may be the result of the other issue or issues.

CXXXi.
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CXXXI. No rule of Court for leave to plead several matters Rule nat

shall be necessarv where a Judge's Order has been made for required.
the same purpose. (1852, S.

CXXXII. AH objections to the pleading of several pleas, Objections
replications or subsequent pleadings, or several avowries or when to he

cognizances, on the ground that they are founded on the same852, .83.)
ground of answer or defence, shall be heard upon the sum-
mons to plead several matters.

CXXXIII. The following pleas or any two or more of them Certain pleas

may be pleaded together as of course, without leave of the ay be plead-

Court or a Judge, that is to say : a plea denying any con- ed ogether
tract or debt alleged on the declaration, a plea of tender as to (1852, s. 84.)

1)art, a plea of the statute of limitations, set off; discharge of
the Defenîdant under the Bankruptcy or Insolvent lav, plene
administravi/, plene administravit præter, infancy, coverture,
payrment, accord and satisfaction, release, not guilty, a denial
that the property an injury to which is complained of is the
Plaintiff's, leave and license's son assault demesne, and any other

1)leas which the Judges ofthe said Superior Courts, or any four
of them of whom Chief Justices of the said Court shall be two,
shall, by any rule or order to be from time to time by them
made ii tcrm or vacation, order and direct.

CXX XIV. The Signature of Counsel shall not be required to signature of
(tCouisel not

anîy pleadimg. required.
(1852, s. 85.)

CXXXV. Except in the cases herein specially provided for, In other cases,
if either party plead several pleas, replications, avowries, several pleas,

cognizances or other pleadings without leave of the Court or a c. sha notli be filed wvith-
Judge, the opposite party shall be at liberty to sign Judgment, out leave.

provided that such Judgment maybe set aside by the Court or Penalty.

a Judge upon an affidavit of merits, and such terms as to costs (t852, s. 86.)
and otherwise as they or he may think fit.

CXXXVI. One new assignment only shall be pleaded'to any one new as-
nurnber of pleas to the same cause of action, and such new signnentonly
assignment shall be consistent with and confined.by the parti- pleas to the.
culars delivered in the action, if any, and shall state. that the same cause
Plaintiff proceeds for causes of action different from all those of action.
which the plea professes to justify, or for an excess over and (1852Y s. 87.)
above what all the defences set up in such pleasjustify, or both.

CXXXVII. No plea which has already been pleaded to the Pleas to new
declaration shall be pleaded to such ne-w assignment, except a assigntnent.

plea in denial, unless by leave of a Court or Judge, and such
leave shall only be grounded upon satisfactory proof that the
repetition of such plea is essential to a trial on the merits.

CXXXVLII. The form of a demurrer shall be as follows, or
to the like effect:

The
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Form of de. "The Defendant, by his Attorney, (or Plaintif, as the case
murrer. be,) (or in person, &c.,) says that the declaration (or plea, &c.)
(1S52, s. S9.) is bad in substance,

and on the margin thereof some substantial matter of law in-
tended to be argued shall be stated ; and if any demurrer shall
be delivered without such statement, or with a frivolous state-
ment, it may be set aside by the Court or a Judge, and leave
may be given to sign Judgment as for want of a plea; and the
form of a joinder on demurrer shall be as follows, or Io the
like effect :

Form ofjo in- " The Plaintiff (or Defendant) says that the declaration (order on deinur- plea, &c.) is good in substance."rer.

Time for CXXXIX. Where an amendment of any pleading is allowed,
pleading Io an no new notice to plead thereto shall be necessary, but the op-
plding, &c posite party shall be bound to plead to the amended pleading
(1S52, s. 9..) within the tirne specified in the original notice to plead, or

within two days after amendment, whichever shall last expire,
unless otherwise ordered by the Court or a Judge; and in case
the pleading amended had been pleaded to before such amend-
ment, and is not pleaded to de novo within two days after
amendment, or within such other tirne as the Court or a Judge
shall allow, the pleading originally pleaded thereto shall stand
and be considered aspleaded in answer to the amended pleading.

And whereas it is desirable'that examples should be given of
the statements of the causes of action and of forns of pleading;
Be it enacted as follows:

Forms of CXL. The forms contained in the Schedule (B) to this ActkIeading in annexed shall be sufficient, and those and the like forms may
if observed i be used with such modifications as may be necessary to meet
substarice to the facts of the case, but nothing herein contained shall renderbe àificient. it erroneous or irregular to depart from the letter of such forms,(1852,6.91.) so long as the substance is expressed without prolixity.

Ju4ment by And with respect to Judgment by default, and the mode of
default, 4-c. ascertaining the amount to be recovered thereon ; Be it enacted

as follows:

No rule or CXLI. No rule or order to compute shall be used; but thisorder to co shall not invalidate any proceedings already taken or to bepute required. taken by reason of any rule or order to compute, made or applied
pending cases. for before the commencement of this Act.
(1852, E. 92.)
Jndgment by CXLII. In actions where the Plaintiff seeks to recover a debtdefault final in or liquidated demand in money, the true cause and amount of

r5n Sases.) which is stated in the special indorsement on the Writ of Sum-
mons or in the declaration, Judgment by default shall be
final.

CXLIII.

C ap. 43. 19 V1cT.
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CXLIIl. In actions in which it shall appear to the Court or How the

a Judge that the amount of damages which ought to be reco- a sont of

vered by the Plaintiff is substantially a matter of calculation, it be acertained

shall not be necessary to assess the damages by a Jury, butthe when the

Court or a Judge niay direct that the amount for which final Cort ihat

Judgnent is to be signed, shall be ascertained-if the proceed- it is substan-

ings be carried on in the principal Office at Toronto, by the tially a matter

Cierk of the Crown and Pleas of the proper Court-or, if the (1 calculation.

proceedings be carried on in the Depuly Clerk's Office in any
Cou nty, then by the Judge of the County Court of such County;
and the attendance of vitnesses and the production of docu-

ments before such Clerk of the Crown or Judge of the County
Court may be compelled by subpœna, in the same manner as

before a Jury upon a writ of inquiry; and it shall be lawful for

such Clerk or Judge of the County Court, to appoint the day for
hcaring the case, and to adjourn the inquiry from lime to time)
as occasion may require ; and such Clerk of the Crown, or

Judge of the County Court, shall indorse upon the rule or order

for referring- the amount of damages to him, the amount found

by him, and shall deliver the rule or order with such indorse-

ment to the Plaintiff, and such and the like proceedings may
hereupon be had, as to taxation of costs, signing Judgment,
and otherwise, as upon the finding of a Jury upon an assessment

of damages.

CXLIV. In all actions where the Plaintiff recovers a surn of Sum ofmooy

money, the amount to which he is entitled may be awarded to recovered to

him by the Judgment generally, without any distinction being generally.
therein made as to whether such sum is recovered by way of a
debt, or damages.

CXLV. Notwithstanding any thing in this Act contained, Provisionsof

the provisions of a certain Act of the Parliament of Great Britain, a rtiA

passed in ihe Session held in the eighth and ninth years of the Br 8ti9. 3,

Reign of King William the Third, intituled, An Act for the c. il, tore-

better preventing frivolous and vexatious suits, as to the main in force.

assignment or suggestion of breaches, or as to Judgment, shall

continue in force in Upper Canada.

And with respect to notice of trial or of assessment of Notice ofLrw

damages, and countermand thereof ; Be it enacted as follows 4.c

CXLVI. Eight days' notice of trial or of assessment shah be Notice of trial

given, and shall be sufficient in all cases, whether at Bar or Or 2ssessentgiven and hah (shal.l9be

at Nisi Prius.

CXLVII. A countermand of notice of trial or assessrnent Countermand

shall be given four days before the time mentioned in the (5 not9ce )

notice of trial or assessment, unless short notice has been

given, and then two days before the time, mentioned in the

notice, unless othervise ordered by the Court or a Judge, or by
consent. CXLVIII.
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Rule for costs CXLVIII. A rule for costs of the day for not proceeding toof the day, on trial or assessment pursuant to notice, or not coantermandingaffidavit. in sufficient time, may be drawn up on affidavit without motion(1852, s. 99.) made in Court.

Jizdginent for And with respect to Judgment for default in not proceedingnot proceeding to trial ; Be it enacted as followsto triaL

A certain CXLIX. The Act of the Parliament of Great Britain, passedoriish A. in the fourteenth year of the Reign of King George the Second
c. 17, flotIo" intitaled, An Act to prevent inconvenirces from delays ofle in force in causes after issuc joiied, so far as the sane relates to Judgmentas in case of a nonsuit, shall no longer be in force in UpperException. Canada, except as to proceedings taken or commenced there-(1852,S. 100.) upon before the commencement of this Act.

Town causes CL. Causes in which the venue is or shall be laid in thead Cointry United Counties of York and Peel, or in the County of Yorkguished. alone, when no longer united with the said County of Peelshall be called Town Causes, and all other causes shall becalled Country Causes.

If Plaitif CLI. Where any issue is or shall be joined in any cause
Io trial wg2 and the Plaintiff lias neglected or shall neglect to brin suca certain time issue on to be tried, tiat ito say, in Town Causes wherealier issue issue lias been or shall be jojned in, or in te vacation beforeiried, De- Hilary, Trinity or Michaelmas Term, and the Plaintiff has

fendanit rnay orMcelaTPl
give noti e to neglected or shall neglect to bring the issue on to be tried at orPlaintifs o before the second Assizes following such term, or if issue bashbrinz- issue to. ctria,&c. been or shall be joined in or in the vacation before Easter(IS52,. 101.) Term, then if the Plaintiff has neglected or shall neglect tobring the issue on to be tried at or before the first Assizes afterEaser Term,-and in Country Causes where issue has beenor shall be joined in, or in the vacation before Hilary orTrinity Term, and the Plaintiff lias neglected or shall neglect-to bring the issue on to be tried at or before the second Assizesfollowing such Terni, or if issue has or shall be joined in orin the vacation before Easter or Michaelmas Term,-tlhen if thePlaintiff bas neglected or shall neglect to bring the issue on tobe tried at or before the first Assizes after such Term, whetherthe Plaintiff shall in the meantime have given notice of trial ornot, the Defendant may give twenty days' notice to the Plaintiffto bring the issue on to be tried at the Assizes next after theexpiration of the notice; and if the Plaintiff afterwards neglectsto give notice of trial for such Assizes, or to proceed to trial asrequired by the said notice given by the Defendant, theDefendant may suggest on the record that the Plaintiff basfailed to proceed to trial, although duly required so to do,(vhich suggestion shail not be traversable, but only be subjectto be set aside if untrue,) and may sign Judgnent for his costs;provided that the Court or a Judge, shall have power to extendthe time for proceeding to trial with or without terms; and

provided

Cap. 43.
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provided also, that no rule for trial by proviso shall thereafter

be necessary.

And vith respect to the holding of Courts of Nisi Prius and Courts of Ysi

to the Nisi Prius record and to the trial; Be it enacted as fol- Prius, c.

lows:

CLII. Courts of Assize and Nisi Prius, of Oyer and Terminer Courts of

and of General Gaol delivery, shall be held in every County or Nsi Pus

Union of Counties in Upper Canada (except in that withn which to be held in

the City of Toronto is siluate) in each and every year, in the each County

vacations between Hilary and Easter Terms and between Tri- or Union (ex-

nity and Michaelmas Terms, wiih or without Commissions as cuding To-

to the Governor of this Province shall seem best, and on such ronto), and at

days as the Chief Justices and Judges of the Superior Courts Who shal
of Common Law in Upper Canada shall respectively name ; and
if Commissions are issued then such Courts shall be presided If coms-

over by the person or persons named in such Commissions ; sions are

but if no such Commissions are issued, then the Courts of issued.

Assize and Nisi Prius shall be presided over by one of the And if not.

Chief Justices or of the Judges of the said Superior Courts of 18 V. C. 92

Common Law, or in their absence, then by some one of Her

Majesty's Counsel learned in the Law and of the Upper
Canada Bar who may be requested by any one of the said

Chief Justices or Judges to attend for that purpose, or by
some one Judge of a County Court who may be so requested;

and the Courts of oyer and Terminer and General Gaol delivery And iii Courts
Of.,Oyeï and

shall be presided over by either of the said Chief Justices or erin-'and

Judges, or by any such of Her Majesty's Cou nsel or any such Gaol Delivery.

Judge of a County Court, each and every of whom shall be

deemed to be of the quorum, together with any one or more of

the persons who shall be named as Associate Justices of the

said Courts of Oyer and Terminer and General Gaol delivery ;
and the said Chief Justices and Judges and such of Her Ma- Powers of

jesty's Counsel as aforesaid, and such Judge of a Connty predg at
Court, presiding at any Court of Assize and Nisi Prius, shall Nisi Prius.

and may possess and exercise the like powers and authorities

as have been usually expressed and granted in Commissions

issued for the holding of such Courts ; and the said Chief Jus- And in Courts

tices and Judges and such of Her Majesty's Counsel as afore- Of Gcl .li-

said, and such Judge of a County Court presid ig at any
Court of Oyer and Terminer and General Gaol delivery, and

the person or persons named as Associate Justices, shahl and Powers of as-

rnay possess and exercise the like power and authorities as

have been usually expressed and granted in and by Commis-

sions issued for holding such last mentioned Courts, and
wherein such Chief Justices and Judges and Queen's Counsel

and Judges of County Courts would have been named of the

quorum; and such Courts shall in like manner be held in Percdshof
fholding Such

the County or Union of Counties within which the City of courts ia the

Toronto is situate, three times in, each year, to commence on county or
the

Cap. 43. 141



142 Common Law Procedure, U. C. 19 V1cT.

'Union incud the Thursday next after the holding the Municipal Electionsin- Tornto. in January, on the second Mondày in April, and on the secondMonday in October in each year; Provided that nothing lierein
Provisn for contained shall restrict the Governor of this Province from issu-
'perial corn- ing special Commissions for the trial of any offenders, whenlie shall deem it expedient to issue any such Commission.

Governor to CLIII. The Governor of this Province shall name the Asso-name Asso- ciate Justices, and it shall be the duty of the Provincial
rovit Secretaryr wen no Commissions are issued, on or before theSecretary to first day of the several terms nlext after vhiclh such Courts arenotify them, to be holden, to transmit to the Chief Justices aforesaid, and to

sion issues. the Sheriff of each County or Union of Counties, lists of the18 V. c. 92. names of the persons who are so named Associate Justices foreach several Court of Oyer and Terminer and General Gaoldehivery, and also to give due notice to every such person ofProviso: his nomination and appointment ; Provided always, that no
ie. -greater number of persons than five shall be named as Asso-leko. s ciate Justices for any one Court of Oyer and Terminer and

size to be one neral Gaol delivery; and provided also that the Clerk of
ex officio. Assize shall be ex officio one of the Associate Justices.
Row and CLIV. The record of Nisi Prius shall not be sealed or passed,%vhen Records but shall in Country Causes be entered with the Deputy Clerk ofof Nisi Prius

shall be en- the Crown of the proper County or Union of Counties, beforelered in coun- noon of the Commission or opening day of the Assizes for suchty causes. County or Union ; and the party entering any record shall
Certain arti- indorse thereon whether it be an assessment, an undefendedculars to e issue or a defended issue ; and the Deputy Clerk of the Crown
each, shall make three lists and enter each Record in one of the said

e usst lists, in the order in which the Records are received by himbe made by and on the first list lie shall enter all the a!ssessments andDeputy Clerk undefended issues, and in the second list all defended issuesf the Crown. not marked " Inferior Jurisdiction," and on the third list allOrder or cal- defended issues marked " Inferior Jurisdiction," and it shall being causes. in the discretion of the Judge at Nisi Prius to postpone the trial
of causes in the third list until all the others are disposed of, andto call on the causes in the first 1ist. at such time and times as lieshall find most convenient for disposing of the business; Pro-anow enty vided always, that the Judge at Nisi Prias may permit aof a Record record in any suit to be entered after the time above limited, ifafier lii- upon facts disclosed on affidavi, or on the consent of both

(1852,s. ]02.) parties, he shall see fit to do so.

Entry of such CLV. In Tovn Causes the Records shall be entered with the
osei Clerk of Assize, vho shall attend at the Court House on the Com-mission or opening day for the purpose of receiving and entering

the same, from nitie in the morning until noon, after which he
shall not receive any without the order of the Presiding Judge,who shall have the same power in this respect as set forth inLists, &c. the preceding Section, and the Clerk of Assize shall make
three lists as aforesaid, which shall be regulated and the busi-
ness disposed of as in Country Causes.

C LVI.

Cap. 4,3.
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CLVI. In all actions involving the investigation of long In actions in-

accounts on either side, the Judge at Nisi Prius may at and volving long

during the trial direct a reference of all issues in fact in the accoulits

cause, or of such of the said issues and of the accounts and dirct a refer-

matters involved in all or any such issues as he shall think fit, ence as to

taking the verdict of the Jury upon any issue or issues not so part atd a ver-

bS 
dit as to other

referred, and directing a verdict to be entered generally, on ail parts, &c.,
or any of the issues, for either pariy, subject to such reference or leave the

or he rnay leave al] or any issues in fact to be found by the Jury.

Jury, referring only to the amount of damages to be ascer-

tained ; and il the parties agree upon the Arbitrators, (not more Appoiritment

than three) the names of those agreed on shall be inserted in ofarbitrators

the Order of Nisi Prius, but if the parties cannot agree, the cases.

Judge shall name the Arbitrator or Arbitrators, and appoint
all otherterrns and conditions of the reference to be inserted m

such Order of Nisi Prius, and the award may be moved As to motion

acrainst, as in oriaycto set aside
gordinary cases, within the first four days of the award.

Terrn nexi after the making of the award. (1834, s. 6.)

CLVII. Upon the trial of any cause the addresses to the Right of ad-

Jury shall be regulated as follows : the party who begns, or dress t
hi ouslsacb Jury regul-

his Counsel, shall be allowed, in the event of bis opponent not aied.

announcing at the close of the case of the party who begins, (1854, 18.)
bis intention to adduce evidence, to address the Jury a second

time at the close of such case, for the purpose of summing

up the evidence ; and the party on the other side, or his Coun-

sel, shall be allowed to open the case and also to sum up the
evidence (if any), and the right to reply shal be the same as

at present.

CLVIII. It shall be lawful for the Court or Judge at the trial Power to Wà-

of any cause where they or he may deem it right for the pur- journ the

poses of justice, to order an adjourument for such time and Tnat

subject to such terms and conditions, as to costs and otherwise,
as they or lie may think fit.

CLIX. A party producing a vitness shall not be allowed to How far

impeach his credit by general evidence of bad character, but party rnay

be may in case the wilness shall, in the opinion of the Judge,

prove adverse, contradict him by other evidence, or by leave (1854, .22

of the Judge, prove that lie has made at other times a state-

ment inconsistent with his present testimony ; but before such

last mentioned proof can be given, the circumstances of the

supposed statenent, sufficient to designate the particular occa-

sion, must be mentioned to the witness, and he must be asked
whether or not he bas made such statement.

CLX. If a witness upon cross examination as to a former Proor of con-
staternent made by him relative to. the subject matter of the tradictory

cause, and inconsistent with his present testîmony, does not Siatements by

distinctly admit that he bas made such statement, proof may ness.

be given that he did in fact make it ; but before such proof ca (1854, s. 23.)
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be given, the circumstances of the supposed statement, suffi-
cient to designate the particular occasion, must be mentioned
to the witness, and he must be asked whether or not he bas
made such statement.

Cross-exami- CLXI. A witness may be cross-examined as to previousnatun as ta statements made by hirn in writing, or reduced into writing,previous stale- relative to the subject matter of the cause, without such writing
writing. being shewn to him ; but if it is intended to contradict such

witness by the writing, his attention must before such contra-
dictory proof can be given, be called to those parts of the
vriting which are to be used for the purpose of so contradicting

Proviso him; Provided always, that it shall be competent for the JudgeJudre may re- at any tine during the trial, to require the production of thequire produc- bpouto ution of the writîng for his inspection, and he may thereupon make such
writing, &c. use of it for the purposes of the trial as he shall think lit.(lS54, s. 24.)

Proof of pre- CLXII. A witness may be questioned as to whether he has
vions convie- been convicted of any felony or misdemeanor, and upon being
ness may be so questioned, if he either denies the fact or refuses to answer,
given if he it shall be lawful for the opposite party to prove such convic-denies it on tion, and a certificate containing the substance and effect onlyas ihe may be. (omitting the formal part) of the indictment and conviction for

such offence, purporting to be signed by the Clerk of the Court
or other officer having the custody of the records of the Court
where the offender was convicted, or by the Deputy of suchClerk or Officer, (for which certificate a fee of five skillings

What shall be and no more shall be demanded or taken,) shall upon proof ofsufficient the identity of the persons be sufficient evidence of the said
1854, conviction, without proof of the signature or official character

of the person appearing to have signed the same.

Attesting wit- CLXIII. It shall not be necessary to prove by the attestingness neeâ not witness, any instrument to the validity of which attestation isbe called .ot requisite, and such instrument may be proved by admis-where none .bepody

was required sion or otherwise, as if there had been no attesting witnessby law. thereto.
(1854, s. 26.)
Comparison CLXIV. Comparison of a disputed writing with any writingoiptin proved to the satisfaction of the Judge to be genuine, shall'be
genuine. permitted to be made by witnesses; and such writings and the(1854, s. 27.) evidence of witnesses respecting the same, may be submitted

to the Court and Jury, as evidence of the genuineness or other-
wise of the writing in dispute.

Admission of And with respect to the admission of Documents; Be itDocuments. enacted as follows:

Caling on CLXV. Either party may call upon the other party, byparties Io ad- notice, to admit any Document, saving all just exceptions, andmit Docu in case of refusal or neglect to admit, the costs of proving thements. Document shall be paid by the party so neglecting or refusing,
whatever
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whatever the result of the cause may be, unless at the trial the
Judge shall certify that the refusal to admit was reasonable ;
and no costs of proving any Document shall be allowed unless
such notice be given, except in cases where the omission to (î852.s. 117.)

give the notice is, in the opinion of the Taxing Officer, a saving
of expense.

C LXVI. An affidavit of the Attorney in the cause, or hiS Eidence f
Clerk, of the due signature of any admissions made in pursuance admissions.
of such notice, and annexed to such affidavit, shall be in all
cases sufficient evidence of such admissions.

CLXVII. An affidavit of the Attorney in the cause, or his Evidence of
Clerk, of the service of any notice to produce in respect to service of
which notice to admit shall have been given, and of the time notice to

when it was served, with a copy of such notice to produce, (185s 19.
annexed to such affidavit, shall be sufficient evidence of the
service of the original of such notice, and of the time when it
was served.

And with respect to rules for new trials or to enter a verdict Rulcsfor n.w
or non-suit ; Be it enacied as follows trials, &c.

CLXVIII. In every rule nisi for a new trial or to enter a Ground to be
verdict or non-suit, the grounds upon which such rule shall have siated in rule
been granted shall be shortly stated therein ; provided that in ,> r new

triai.
case of any omission, the Court may permit the rule to be ( b54, s. 33.)
amended and served again on such terms as shall be i
deemed reasonable; and when a new trial is granted on the Court tnay
ground that the verdict is against evidence, the costs of the first allow amend-
trial shall abide the event, unless the Court shall otherwise ment.
order. costs.

(1854, s. 44.y

And with respect to procuring affidavits from unwilling
persons and the production of documents generally, and also
for the discovery of documents and other matters from the
parties to a cause ; Be it enacted as follows:

CLXIX. Upon moti:ns founded upon affidavits, it shall be Affidavits ori
lawful for either party with leave of the Court or a Judge, to new matter,
make affidavits in answer to the affidavits of the opposite party, da
upon any new matter arising out of such affidavits, subject to (1854, s. 45.)
all such rules as shall hereafter be rnade respecting such
affidavits.

CLXX. Upon the hearing of any motion or Summons, it shall Court or Judge
be lawful for the Court or a Judge at their or his discretion nay on tear
and upon such terms as they or he shal think reasonable' tioany
from time to time to order such documents as they or he may ;uwmons,
think fit to be produced, and such witnesses, as they or he may of othink necessary, to appear and be. examined vivd voce either cilments or
before such Court or Judge, or before a Judge of any County oral evidence.

10 Court, (1854, s. 46.)
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Court, or before any Clerk or Deputy Clerk of the Crown, and
upon hearing such evidence or reading the report of the Judge
of the County Court, or Clerk or Deputy Clerk of the Crown,
to make .such rule or order as may be just.

Power to com- CLXXI. The Court or Judge may by such rule or order, or
Spei attenance b ny subsequent rule or order, command the attendance of ihe
or production xviesses named thercin for the purpose of being examined, or
of documents the production of any writings or other documents to be
in such cases. mentioned in such rule or order, and may direct the attendance

of any.such witness to be at his own place of abode or elsewhere
if necessary or convenient so to do; and the wilful disobedience
of any such rule or order shall be a contempt of Court, and
proceedings may be thercupon had by attachrent (the Judge's
order being made a rule of Court before or at the time of the
application for an attachnent) if in addition to the service of
the rule or order, an appointment of the time and place of
attendance in obedience thereto, signed by the person or persons
appointed to take the examination, or by one or more of such
persons, shall be also served together with or after the service

Proviso. of such rule or order; Provided always, that every person whose
attendance shall be so required, shail be entitled to the like
payment for attendance and expences as if he had been sub-

Pro iso. ponaed to attend upon a trial; Provided also, that no person
shall be compelled to produce under any such rule or order any
writing or other document that he would not be compellable to

Proviso. produce at a trial of the cause ; Provided lastly, that it shall be
(1854, s. 47.) lawful for the Court or Judge, or person appointed to take the

examination, to adjourn the same from time to time as occasion,
may require.

Inspection of CLXXII. Either party shall be at liberty to apply to the
real or per- Court or a Judge for a rule or order for the inspection by the
pe°tn o~ Jury or by himself or by his witnesses of any real or personal
jury, pdrties property, the inspection of which may be material to the proper
or wianesses. determination of the question in dispute, and it shall be lawful

for the Court or a Judge, if they or he think fit, to make such
rule or order upon such terms as to costs and otherwise, as such

Proviso. Court or Judge may direct; Provided always, that nothing
(1854, s. 58.) herein contained shall afiet the provisions of any previous Acts

as to obtaining a view by a Jury.

Howprisoners CLXXIII. It shall be lawfuil for any, Sheriff, Gaoler or other
may be Ofcrhvn h ~ o
ra ett up t Officer having the custody of any prisoner, to takze such prisoner

give evidence. for examination under the autbority of this Act by virtue of a
Writ of habeas corpus to be issued for that purpose, which Writ
may be issued by the Court or Judge, under such circumstances
and in such manner as such Court or Judge may now by law
issue the Writ commonly called a habeas corpus ad testificandúrm.

Persons r. CLXXIV. Any party to any civil action or other civil pro-
iioue ceeding in any of the Superior Courts requiring the affidavit

of

1-46 Cap. 43.
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of a person vho refuses to make an affidavit, may apply by afdavit, may
Summons for an order to such person to appear andbe examined be compelled
upon oath before a Judge, or any other person to be named in to appear and
such order to whom it may be most convenient to refer such obr tarnined
examination as to the matters concerningwhich he has refused to papers, &c.
make an affidavit, and a Judge may, if he think fit, make such (1854 s. 48.)
order for the attendance of such person before the person therein
appointed to take such examination for the purpose of being
examined as aforesaid, and for the production of any writings
or documents to be mentioned in such order, and may therein
impose such terms as to such examination and the costs of the
applicalion and proceedings thereon as he shall think just, and
such order shall be proceeded upon in like manner as the order
mentioned in tl;e section of this Act numbered one hundred
and seventy-one.

CLXXV. Upon the application of either party to any cause Provision for
or civil proceeding in any of the Superior Courts, upon an the discovery
affidavit by such party of his belief that any document to the n dc imses-
production of which he is entitled for the purpose of discovery sion of e ad.
or otherwise, is in the possessionor power of the opposite party verre party.

p 1 (1854, s. 50.)it shall be lawful for the Court or a Judge to order that the party
against whorn such application is made, or if such party is a
body corporate that some Officer to be named of sucb body
corporate, shall answer on affidavit stating what documents'he
or they has or have in his or their possession or power relating
to the matters in dispute, or what he knows as to the custody
they or any of them are in, and whether he or they objects or
object (and if so, on what grounds) to the production of such as
are in his or their possession or power, and upon such affidavit
being made, the Court or Judge may make such further order
thereon as shall be just.

CLXXVI. In all causes in any of the Superior Courts, by order Inîterrogatorie.
of the Court or a Judge, the Plaintiff may with the declaration may be served
and the Defendant may with the plea, or either of them by otheo posite
leave of the Court or a Judge rnay at any other time, deliver shai be re-
to the opposite party or his attorney (provided such party if not quired to an-
a body corporate would be fiable to be called and examined às swer them.
a witness upon such matter,) interrogatories in writing upon 1854, s. 51.)
any matter upon which discovery may be sought, and require
such party, or in the case of a body corporate, any of the Officers
of such body Corporate, within ten days to answer the questions
n writing by affidavit to be sworn and filed in the ordinary

way ; and any party or Officer omitting without just cause, suf-
ficiently to answer al] questions as to which discovery mnay be
sought, within the above time, or suh - extended time as the
Court or a Judge shall allow, shall be deemed guilty of a
contempt, and shall be liable to be proceeded against ac-
cordingly.

10 * CLXXVII.

cap. 43.
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Affidavit upon CLXXVII. The application for such order shall be made upon
which the an affidavit of the party proposingto interrogate, andhis attorney
application for or agent, or in the case of a body corporate, of their attorney or

such interro- agent, stating that the deponents or deponent believe or believes
gatories m.ist that the party proposing to interrogate, vhether Plaintiff or
he fouuded. Defendant, will derive material benefit in the cause from the

discovery which he seeks, that there is a good cause of action
or of delence upon the merits, and if the application be made
on the part of the Defendant, that the discovery is not sought

Proviso: for the purpose of delay ; Provided that where it shall happen
where e from unavoidable circumstanc!es, that the Plaintiff or De-
vénied from fendant cannot joiin such affidavit, the Court or a Judge
joining in may, if ihey or he thirk fit, upon affidavitofsuch circumstances
E 4ch affidavit by which the party is prevened from so joining therein, allow
(1854,s. 5 and order that the interrogatories may be delivered without

such affidavit.

In case of CLXXVI[I. In case of omission, withoutjust cause, to answer
omission tu sufficiently such written interrogatories, it shall be lawful for
answer, he the Court or a Judge, at their or his discretion, to direct an oral
examined examination of the interrogated party as to such points as they
orally, or or he may direct, before a Judge or any other person to be
commaiided to
produce toe specially named ; and the Court or a Judge, may by such rule
documents: or order, or by any subsequetit rule or order, command the at-
and before tendance of such party or parties before the person appointed to
whom.
(1854 s. 53.) take such examination for the purpose of being orally examined

as aforesaid, or the production of any writings or other documents
to be mentioned in such rule or order, and may impose therein
such terms as to such examination and the costs of the ap-
plication and of the proceedings thereon, and otherwise, as to
such Court or Judge shall seem just, and such rule or order
shah have the same force and effect and may be proceeded upon
in like manner as an order made under the one hundred and
seventy-first section of this Act.

Examination CLXXIX. Whenever by virtue of ibis Act, an examination
to be filed in of any parly or parties, vitness or witnesses, has been taken
the office of before a Judge of either ofthe. Superior Courts, orofany County
the Court. o

Court, or before any Officer.or other person appointed to take
the same, the depositions taken down by such examiner shall be
retumned to and kepi in the office of the Court (principal or
Deputy Clerk's office, as the case may be,) in which the pro-
ceedings are being carried on, and office copies of such de-

May b e used positions may be' given out, and the examinations and de-
pevidence. ositions certified under the hand of the Judge or other officer

(1854, s. 55.) or person taking the same, shall and may without proof or
the signature be received and read i evidence, saving all just
exceptions.

Examiner CLXXX. It shall be lawful for every Judge, Officer or other
may.makea person namgd in any such rule ororder as aforesaid,for taking ex-
Io the Court amina tions under this Act, and he is hereby required to make if

need
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need be, a special report to the Court in which such proceedings

are pending, touching such examination and the conduct or

absence ofany witness or other person thereon or relaing thereto;
and the Court is hereby required to institute such proceedings Orders there-
and make such order or orders upon such report as justice may 6.o.

require, and as may be imstituted and made in any case of (1854,s 56.)

contempt of the Court.

CLXXXI. The costs of every application for any rule or As to costs

order to be made for the examination of parties or witnesses by ofruIeand

virtue of this Act, and of the rile or order and proceedings there- (1854, o.

on, shall be in the discretion of the Court or Judge by whom
such rule or order is made.

And with respect to Execution; Be it enacted as follows: Execution

CLXXXII. In all actions brought in either of the said Courts, Arter verdict
or in any County Court, the Judge before whom any issue or non-suit,

joined in such action shall be to be tried, or damages to be Jute may
Plaitifor Dmananttherin hahcei tify that

assessed, in case the Plaintiff or Demandant therem shall execution

become non-suit, or a verdict shall be given for the Plaintiff or ought to issue

Demandant Defendant or Tenant, may certify under his hand forthwith.

on the back of the Record, at any time before the end of the

Sittings or Assizes, that in his opinion, execution ought to issue

in such action forthwith, or at some day to be named in such
certificate, and subject or not to any condition or qualification,
and in case of a verdict for the Plaintiff, then either for the

whole or any part of the sum found by such verdict, in all

which cases cosis may be taxed in the usual manner and Taxmg costa

judgment entered forthwith, and execution may be issued Execution.
forthwith or afterwards, according to the terms of such certifi- Entering
cate, on any day in vacation or term, and the postea ,with such Postea.

certificate as a part thereof, shall and may be entered of record

as of the day on which the judgment shall be signed ; Provided Proviso.

ahvays, that the party entitled to such judgment may postpone
the signing thereof.

CLXXXIII. Every Judgment to be signed by virtue of the Enty and
next preceding Section may be entered and recorded as the record of

Judgment of the Court wherein the action shall be pending, Judgment.

though the Court may not be sitting on the day of the signing
thereof, and shall be as effectual as if the same had been

signed and recorded according to the course of the common
iaw.

CLXXXIV. Notwithstanding any Judgment signed or re- Jdgentmay
corded or execution issued by virtue of the two next preceding b set aside,

Sections. the Court in which the action shall have been brought 1-

may order such Judgment to be vacated and execution to be

stayed or set aside, and may enter an arrest of Judgment or

grant a new trial or a new assessment of damages, as justice

may appear to require, and thereupon the party affected by
such
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Couseqsuence such Writ of Execution shall be restored to all that he nay
of'itsbeing 0.- have lost thereby, in like manner as upon the reversai of a

Judgment by Writ of Error, or otherwise as the Court maythink fit to direct; Provided that any application to vacate
such Judgment must be made vithin the first four days of the
Term next after the rendering of the verdict.

On what aFi- CLXXXV. In cases which the Defendant bas been held o
cvitrit of special bail, it shall not be necessary before suing out a Capias
isSse.a n'y ad Satisfaciendurn, to make or file any further or other affidavit
2 G. 4, c. 1. than that upon which the Writ of Capias issued in the first

instance, but vhere the Defendant bas not been held to special
bail, a writ of Capias ad Satisfaciendum may issue after
Judgment upon an affidavit in the same forni (mulatis muWandis)
as is hereinbefore required to be made for the purpose of suing
out a writ of Capias as aforesaid, or upon an aflidavit by the
Plaintiff, his servant or agent, that le hath reason to believe
the Defendant hath parted with his property or made some
secret or fraudulent conveyance thereof, in order to prevent ils
being taken in execution.

WrittoSherifr CLXXXVI. It shall not bc necessary to issue any writof the county directed to the Sheriff of the County or United Counties in
venueis laid, which the venue is laid, but writs of execution may issue at
may be dis- once into any County or United Counties and be directed topensd with. and executed by the Sheriff of any County or United Counties

without reference to the Counties or United Counties in which
the venue is laid, and without any suggestion of the issuing of
a prior writ into such County or United Counties.

IftheSheriff CLXXXVII. If the Sheriff shall go out of office during theut of ofice currency of any writ of execution against lands, and before theuringr cur-
rency ofa writ sale, such writ shall be executed and the sale and conveyance
against land. of the lands made by his successor in office, and not by the
Proviso. old, Sheriff; Provided, that it shall be lawful for any Sheriff,after le bas gone out of office, to execute any deed or con-

veyance necessary to effectuate and complete a sale of lands
made by him while in office.

Advertisenent CLXXXVIII. The advertisement in the Qficial Gazette, ofduringt, any lands (givreg some reasonable definite description of them,)cy of writ, an1)ds(ii
suficientcorn. for sale under a Writ of Execution, during the currency of themencement of writ, shall be deemed and taken to be a sufficient commence-

ment of such execution to enable the same to be conpleted
after it shall be returnable, by a sale and conveyance of the
lands.

Dturatio f CLXXXIX. Every writ of execution issued after the com-writ ofexecu- mencement o? this Act, shall bear date and be tested on the daylioD. on which it is issued, and shall renain in force for one year
from the teste, and go longer if unexecuted, unless renewed in
the manner hereinafter provided, but such writ may, at-any

time
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time before its expiration, be renewed by the party issuing it, Reew
for one year from the date of such renewal, by being marked in

the nargin, with a memorandum to the effect following:
" Renewed for one year from day of - E f re-

signed by the Clerk or Deputy Clerk who issued such writ or newal.

by his successor in office ; and a writ of execution so renewed (1S52s. 124.)

shall have effect and be entitled to priority according to the

time of the original delivery thereof.

CXC. The production of a writ of execution marked as Evidence of

reneved in manner aforesaid, shall be sufficient evidence of rpnewal.

its having been so renewed.

CXC I. A written order under the hand of the Attorney in the As to order

cause by whorn any writ of Capias ad Satisfaciendum sha]l have by the Plain-

been issued, shall justify the Sheriff, Gaoler or person in whose tifforni
been îsuedAttorney for

custody the party may be under such writ, in discharging such discharge of

party, unless the party for whon such Attorney professes to Defendant.

act, shall have given written notice to the contrary to such (1852;.126.)

Sheriff, Gaoler or person in whose custody the opposite party

may be, but such discharge shall not be a satisfaction of the

debt unless made by the authority of the creditor, and noth.ing
herein contained shall justify any Attorney in giving such
order for discharge without the consent of his client.

CXCII. Writs of execution to fix bail may be tested and Tese of writs

returnable in vacation. t fix bail.(1851, S. .00.)

CXCIII. It shall be lawful for any creditor who has obtained Examination

a Judgment in any of the Superior Courts to. apply to the bf a udomet

Court or a Judge for a rule or order that the judgment debtor what debts

should be orally examined as to any and vhat debts are owing are due to
him.

to him, before the Judge of any County Court or before any (1854 s. 60.)
Clerk or deputy Clerk of the Crown, or any other person to be

specially named ; and the Court or Judge may make such rule

or order for the examination of such Judgment debtor, and for

the production of any books or documents, and the examination

shall be conducted in the sane manner, as in the case of an oral

exainination of an opposite party under this Act.

CXCIV. It shall be lawful for a Judge upon the ex parte Jud e may on

application of such Judgment creditor, either before or after application
applcatin band affldavit,

such oral examination, and upon his affidavit or that of his order attach-
Attorney, stating that Judgment has been recovered and that it ment of such

is still unsatisfied and to what amount, and that any otherdebts;

person is indebted to the Judgment debtor and is within the

jurisdiction, to order that all debts owing or accruing frorn such

third person (hereinafter called the garnishee) to the Judgment
debtor shall be attached to answer the Judgment; and by the Andnayerder

same or any subsequent order it may be ordered that the to appear, &c.

garnishee shall appear before the Judge or some officer of the

Court to be specially named by such Judge, to shew cause why
b..M
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he should not pay the Judgnent creditor the debt due from birn
to the Judgnent debtor, or so much thereof as may be sufficient

Proviso. to satisfy the Judgment debt: Provided always that this
(1854, s. 61.) seclion shall not apply in actions commenced or carried on

against a Defendant as an absconding debtor.

Order or no- CXCV. Service of an order that debts due or accruing 10
t cihem t thJudgment debtor shall be attached, or notice thereof to the

garnishee m such manner as the Judge shall direct, shall bind
(154, 2.) such debts in bis hands.

Aniount due CXCVI. If the garnishee does fot forthwith pay Ïb Court
by garniihee the amount due front hin to the Judgment debtor, or an amount
may be lve
b not iuedl e u

eaeuto r1equal to the Judgment debt, and does not dispuie the debt due
flnot dispdOr claimed to be due from him to the Judgment debtor, or if he

(1854, s. 63) does not appear upon suinmons, then the Judge may order
execution to issue, and it may be sued forth accordingly,
without any previous writ or process, to levy the amount due
from such garnishee towards satisfaction of the Judgment debt.

Proceedings i CXCVII. If the garnishee disputes his liability, the Judge
the garnishEe instead of making an order that execution shal issue, may

spute the ordercreditor shall be at liberty to proceed
(1854, s. 64.) against the garnishee, by writ calling upon him to shew cause

why there should not be execution against him for the alleged
debt, or for the amount due to the Judgment debtor if less than
the Judgment debt, and for costs of suit, and the proceedings
upon such suit shall be the same, or as nearly as may be, as
upon a writ of revivor issued under this Act.

Payment by CXCVIII. Payment made by or execution levied upon the
saruishee to garnishee under anv such proceeding as aforesaid, shall be a

charg id ri- valid discharge to him as against the Judgment debtor to the
(1854, s. 65) amount paid or levied, although such proceeding may be set

aside or the Judgment reversed.

Attachment CXCIX. In each of the Superior Courts there shall be kept
book to be at the several offices of the Clerk of the Crown and his deputies,kept in the a debt attachment book, and in such book entries shall be madeoffice of th2e
Clerk of the of the attachment and proceedings thereon, with names, dates
Crown and and statements of the amount recovered and otherwise ; and thehi8 deputies. mode of keeping such books shall be the same in all the offices,(1854, s. 6iÏ) and copies of any entries made therein may be taken by any

person upon application to the proper officer.

Cosis of such CC. The costs of any application for an attachment of debtapplication. under this Act, and of any proceedings arising from or inci-(1854, s. 67.)Zdental to such application, shall be in the discretion of the
Court or a Judge.

Specific deli- CCI. The Court or a Judge shall have power if he or they
very of a see fit so to do, upon the application of the Plaintiff in any

action
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action for the detention of any chattel, to order that execution chattel may

shall issue for the return of the chattel detained, without giving he conpelned,

the Defendant the option of retaining such chattel upon paying and how.

the value assessed, and that unless the Court or a Judge should
otherwise order, the Sheriff shall distrain the Defendant by all
his lands and chattels in the said Sheriff's bailiwick, till the
Defendant render such chattel, or at the option of the Plaintiff, Option to the
that he cause to be made of the Defendant's goods the value of Plaintif

such chattel: Provided that the Plaintiff shall, either by the Proviso: as to

saine or by a separate writ or writs of execution to be issued in darriages,
the odinary manner, be entitled to have made of the Defendant's °1854 &.

goods or lands, the damages, costs and interest in such action.

And wvith respect to proceedings for the revival of Judgments Reivai of
and other proceedings, by and against persons not parties to judgments, ic.

the record; Be it enacted, as follows

CCII. During the lives of the parties to a Judgment, or those Execution
of them during whose lives execution may at present issue whhout seirc

n facias or
within a year and a day vithout a scirefacias, and within one re.

year from the recovery of the Judgment, execution may issue (1852,s. 128.>
without a revival thereof.

CCIII. In case where it shall become necessary to revive a Application

Judgment, either by reason of lapse of time or ot a change by for revival of

death or otherwise of the parties entitled, or liable to execution, a Ju'Jgment

the party alleging himself to be entitled to execution may either thereupon.

sue out a writ of revivor in the form hereinafter mentioned, or (1852,s. 129.)

apply to the Court or a Judge for leave to enter a suggestion
upon the roll, to the effect that it manifestly appears to the
Court that such party is entitled to have execution of the Judg-
ment, and to issue execution thereupon, such leave to be granted
by the Court upon a rule to shew cause, or by a Judge upon. a
Summons to be served according to the present practice, or in
such other manner as such Court or Judge may direct, and
which rule or summons may be in the form contained in the
Schedule (A) to this Act annexed marked No. 9, or to the like
effect.

CCIV. Upon such application, in case it manifestly appears 1 the Court
that the party making the saine is entitled to execution, the be satisfied

Court or Judge shall allow such suggestion as aforesaid to be
entered in the form contained in the Schedule (A) to this Act
annexed marked No. 10, or to the like effect and execution
to issue thereupon, and shall order whether or not the costs of
such application shall be paid to the party making the same;
and in case it does not manifestly so appear, the Court or Judge And if not.
shall discharge the rule or dismiss the Summons with or
without costs : Provided nevertheless, that in such last men- Proviso.
tioned case, the party making such application shall be at (1852,s. 130.)
liberty to proceed by writ of revivor or action upon the Judg-
nient.

CCV.
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Writ ofre- CCV. The writ of revivor shall be directed to the partyvivar and pro- called upon to shew cause why execution shallnotbe awardedthereon. and shall bear teste on the day of its issuing, and-after reciting.the reason why such writ has become necessary, it shall caliupon the party to whom it is directed to appear within ten daysafter service thereof in the Court out of which it issues, to shewcause why the party at whose instance such writ has been.issued should not have execution against the parly to whomsuch writ is directed, and it shall give notice that in default ofappearance, the party issuing such writ may proceed to execu-tion ; and such writ may be in the form contained in the Sche-dule (A) to this Act annexed marked No. 11, or to the like effect,and may be sued out and served in any County or Union
Declaration, of Counties, and otherwise proceeded upon whether in term or
&c. vacation in the same manner as a writ of Summons; and thevenue in a d'eclaration upon sucli writ may be laid in theCounty or Union of Couies in which the writ ha§ been sued(Osis. out ; and the pleadings and proceedings thereupon, and the(8 5 2

;s. 131) rights of the parties respectively to costs, shall be the same asin an ordinary action, and notice in writing to the Plaintiff, hisAttorney or agent, shall be sufficient appearance to a writ ofrevivor.

Cerlain writs CCVI. All wrils of scirefacias issued out ofeither the Courtof scire 'facia.ç
to be proceed- of Queen's Bench, or of Common Pleas, against bail on aed uptn in recognizance, against members of a Joint Stock Company orlike Manr other body, upon a Judgment recorded against a puþlic ofliceras %wrrs aofd 

b pjirevivor. or other person sued as representing such Company or body, oragainst such Cornpany or body itself, by or against a husband
to have execution of a Judgment for or against a wife, for resti-tution after a reversal on Error or Appeal, upon a suggestion offurther breaches after Judgment, for any penal sum pursuant tothe Statute passed in the Session holden the eighth and ninth

8&p9i. et, years of the reign of King William the Third, intituled, An
c. Il. Act for the better preventing frivolous and vexatious suits,-(1s52.s. 132.) shall be tested, directed and proceeded upon in like manner aswrits of revivor.

A ge ofjudg- ÇÇVII A writ of revivor 10 revive a Judgment less tlan ten
ment as re-
spects writs years old, shall be allowed without any rule or order; if more
of revivar. than ten years old, not without a rule of Court or Judge's(1852,s. 134) Order; nor if more than fifteen years old without a rule to shew

cause.

And with respect to the effect of death or marriage upon the
proceedings in an action; Be it enacted as follows:

Death of CCVIII. Tie death of a Plaintif or Defendant shaor ot
cause the action to abate, but it may be continued as hereinafter

(1832,s. 135.) mentioned.

If there be CCIX. If there be two or more Plaintiffs or Defendants andrno.e than one one or more of them shall die, if the cause of such action shall
Survive
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survive to the surviving Plaintiff or Plaintifs, or against the iaintiff or
surviving Defendant or Defendants, the action shall not be Defenldant

thereby abated, but such death being suggested on the record on the ause

the action shall proceed at the suit of the surviving Plaintiff or vive to the
Plaintifs against the surviving Defendant or Defendants. 3thers.

CCX. In case of the death of a sole Plaintiff or sole surviving Death of sole
Plaintiff, the legal representative of such Plaintiffma'y, by leave Plaintifr.

of the Court or a Judge, enter a suggestion of the death, and (1832s.137.)

that he is such legal representative, and the action shall
thereupon proceed ; and if such suggestion be made before the
trial the truth of the suggestion shall be tried thereat, together
with the title of the deceased Plaintiff, and such Judgment
shall follow upon the verdict, in favor of or against the person
making such suggestion, as if such person were originally the
Plaintif.

CCXI. In case of the death of a sole Defendant or sole sur- Death of sole
viving Defendant where the action survives, th.- Plaintiff may or ýlesurviv-
miake a suggestion either in any of the pleadings, if the cause
has not arrived at issue, or by filing a suggestion with the
other pleadings, if it has so arrived, of the death, and that a If there have

person narned in such suggestion is the executor or adminis- plead-
trator of the deceased,,and may thereupon serve such executor
or administrator with a copy of the writ and suggestion, and of
the said other pleadings, and with a notice signed by the
Plaintiff or his Attorney, requiring such executor or adminis-
trator to appear w ithin ten days after service of the notice, inclu-
sive of the day of such service, and that in default of his so doing
the Plaintiff may sign Judgment against him as such executor
or administrator; and the same proceedings may be had and
taken in case of non-appearance after such notice as upon a writ
against such executor or administrator in respect of the cause for
which such action was brought; and in case no pleadings have If there have

taken place before the death, the suggestion shall form part of heen no plead-

the declaration, and the declaration, with a notice to plead, and ings.
the suggestion, may be served together, and the new Defendant
shall plead thereto at thé same time, and within eight days
after the service*; and in case the Plaintiff shall have declared, If Plaintif
but the Defendant shall not have pleaded before the death, the have deciared

new Defendant shall plead at the same time to the declaration a fotpad-

and suggestion within eight days after service of the suggestion; ad,
and in case the Defendant shall have pleaded before the death,
the new Defendant shall be at liberty to plead to the suggestion
only, and within eight days after the service thereof, by way of
denial, or such plea as may be appropriate to and rendered
necessary by his character of executor and administrator, unless
by leave of the Court or a Judge he should be permitted to
plead fresh matter in answer to the declaration ; and in case If Defendant
the Defendant shall have pleaded before the death, but the has pleaded.

pleadings shall not have arrived at issue, the new Defendant,
besides pleading to the suggestion within eigbt days after the

service

Cap. 43. 15ý5
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service thereof, shall continue the pleadings to issue in the samemanner as the deceased might have done, and the pleadings
upon the declaration and the pleadings upon the suggestion

If Plaintif shall be tried together ; and in case the Plaintiff shall recover
recover. he shall be entitled to the like Judgment in respect of the debt(1852 s. 138.) or sum sought to be recovered, and in respect of the costs prior

to the suggestion and in respect of the costs of the suggestion
and subsequent thereto, as in an action originally commenced
against the executor or administrator.

Death between CCXII. The death of either Party between the verdict andverdict and Jud«ment shah not hercafler be alleed f ajudg J t g or error, so as such
(1852.s. r3 Judgment be entered within two terms after such verdict.

Plaîntifl dyin-- C CXIII. If the Plaintiff in any action happen to die afier anbeaintn idy intl.ftor anifi ayato apn odeatrateteen in- nterlocutory Judgrnent and before a final Judgment obtained
a ljhaction shal not abate by reason thereof if suchment. action might be originally prosecuted or maintained by the
And if De. executor or administrator of such Plaintiff ; and if the Defend-fendant so die. ant die after such interlocutory Judgment and before final Judg-(185 2 1s. 140-) ment therein obtained, the action shall not abate if such action

might be originally prosecuted or maintained against the
executor or administrator of such, Defendant; and the Plaintiff,
or, if he be dead after such interlocutory Judgment, his execu-
tor or adrministrator, shall and may have a writ of revivor in theform contained in the Schedule (A) to this Act annexed, marked
No. 11, or to the like effect, against the Defendant, if living,after such interlocutory Judgment, or if he be dead then against
his executors or administrators, to show cause why damages in
such action should not be assessed and recovered by the Plain-
tiff, or by his executor or administrator; and if such Defendant,
his executor or administrator, shall appear at the return of such
writ, and not show or allege any matter stfficient to arrest the
final Judgment, or shall make default, the damages shall be as-sessed, or the amount for which final Judgment is to be signed
shall be referred to the proper officer as hereinbefore provided;
and after the assessment had, or the deliveiy of the order with
the amount endorsed thereon to the Plaintiff, bis executor or
administrator, final Judgment shall be given for the Plaintiff
his executor or administrator, prosecuting such writ of revivor
against such Defendant, his executor or administrator respect-
ively.

Marriage of a CCXIV. The marriage of a woman Plaintiff or Defendantwoman Plain- shall not cause the action to abate, but the action may notwith-ti2 or Defen1> standing be proceeded with to judgment, and such judgment(8.4may be executed against the wife alone, or by suggestion orwrit of revivor pursuant to:this Act, judgment may be obtained
against the husband and wife and execution issue thereon; andin case of a Judgment for the wife, execution may be issued
thereupon by the authority of the husband without any writ of
revivor or suggestion; and if in any such action the wife shall

sue
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sue or defend by Attorney appointed by ber when sole, such
Attorney shall have authority to continue the action or defence,
unless such authority be countermanded by the husband, and
the Attorney changed according to the practice of the Court.

CCXV. Where an action vould but for the provisions of this Right of De-
Act have abated by reason of the death of either party and in fendant in

which the proceedings may be revived and continued hereby, actin wvhich
whic would have

the defendant or person against whom the action may be SO abated but for
continued may apply by summons to comipel the plaintiff or this Act.
person entitled to proceed with the action to proceed according (854 s 92
to the provisions of this Act within such time as the Judge shall
order; and in default of such proceeding the defendant or other
person against whom the action nay be so continued as afore-
said shaë*e entitled to enter a suggestion of such default and
of the representative character of the person by or against whom
the action may be proceeded with as the case may be, and to
have judgment for the cosis of the action against the plaintiff,
or against the person entitled to proceed in his room as the
case may be, and in the latter case, to be levied of the goods of
the testator or intestate.

CCXV1. Proceedings against Executors upon a Judgmcnt of Against Exe-

assets infuturo may be had and taken in the manner herein ro- cutor a", to
vided as to Writs of revivor. futuro.

(1854, s. 91.

And with respect to the proceedings upon motions to arrest
the Judgment and for Judgment non obstante veredicto; Be it
enacted as follows

CCXVII. Upon any motion made in arrest of Judgment or Proceeding
for Judgment non obstante veredicto by reason of the non aver- on motions in
ment of some material fact or facts, or material allegation or ent ofor
other cause, the party whose pleading is alleged or adjudged to j"dgment
be therein defective, may by leave of the Court, suggest the von Obstante.
existence of the omitted fact or facts or other matter which if Suggestion of

truc ou]d~ i'- L £firis by party
true wouldremedy the alleged defect: and such suggestion whose plead.
may be pleaded to by ihe opposite party within eight days after ing is objected
notice thereof, or such further time as the Court or a Judge may to.
allow, and the proceedings for- trial of any issues joined upon
such pleadings shahl be the same as in ordinary actions.

CCXVIII. If the fact or facts suggested be admitted or be
found to be true, the party suggesting shall be entitled to such be fund true.
Judgement as he would have been entitled Io, if such fact or facts
or allegations had been originally stated in such pleading and
proved or admitted on the trial, together with the costs of and
occasioned by the suggestion and proceedings thereon; but if i untrue.
such fact or facts be found untrue, the opposite party shall be (t852,s.144.>
entitled to his costs of and occasioned by the suggestion and
proceedings thereon, in addition to any other costs to which he
may be entitled.

CCXIX.
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Costs on CCXIX. Upon an arres of Judarnent or Judgment non ôb-
arrest ofjndg- stante veredicto, the Court hal adjudge o the parly against
ment, orjud-- whom such Judgent is giyen, the cosîs oceasioned bylIb
ment non

trial of any issues in fact arising out of the pleading for defect
1852,s.145)of which such Judgment is given, upon which such party shall

have succeeded, and such costs shall be set off against any
money or costs adjudged to the opposite party, and execution
may issue fbr the balance, if any.

Riecimneni. And with respect to the action of Ejectrnent; Be it enacted as
follows

Ejectment, CCXX. The action of ejectment shall be commenced by
how com- Writ, directed to the persons in possession by name, and to allrnenced. persons entitled to defend the possession of the property claimed

. which property shal be described in the Writ with reasonable
certainty.

Contents o CCXXL The Writ shall state the names of all the personsin
writ. whom the title is alleged to be, and command the persons to

whom it is directed to appear within sixteen days after service
thereof, in the Court from which it is issued, to defend the
possession of the property sued for, or such part thereof as they

Where to may think fit, and it shall contain a notice that in default of
issue. appearance they will be turned out of possession; and the Writ

shall bear teste of the day on which it issued, and shall be
issued out of the office in the County or Union of Counties
wherein the lands mentioned in such Writ lie, and shall be in

Duration. force for three months, and shall be in the form contained in
Form, &c. the Schedule (A) to this Act annexed, marked No. 12, or
(1852,s.169-) to the like effect, and the name and abode of the At-

torney issuing the same (or if no Attorney, the name and
residence of the party) shall be indorsed thereon, in like manner
as hereinbefore enacted with reference to the indorsements on
a Writ of Summons in a personal action, and the same proceed-
ings may be had to ascertain whether the Writ was issued by
the authority of the Attorney whose name was indorsed thereon-
and who and what the Claimants are, and their abode, and as
Io staying the proceedings upon Writs issued without authority,
as in the case of Writs in personal actions.

Notice of na- CCXXII. To the Writ and to every copy thereofserved on any
ture of Claim- party, shall be attached a notice of the nature of the title in-

"ttiled to tended to be set up by the Claimant, as for example by grant
the writ. from the Crown, or by deed, lease or other conveyance derived
Nw. from or under the grantee of the Crown, or by marriage, descent:

or. devise, stating to or from whom, or by length of possession,
or otherwise, as the case may be, according to the nature of the

Not to contain Claimant's title, stating it with reasonable certainty: Andmore than ?ne such notice shall not contain more than one mode in whichmoodeolsettn
up tiUe, w title is set up, without leave of the Court or a Judge, and at the
out leave. trial the Claimant shall be confined to proof of the title set up

in
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in the notice : Provided that nothing in this section shall be
constred to require any Claimant to set out in such notice the
dates or particular contents of any Letters Patent, Deeds, Wills
or oher instruments or writings which shew or support his
title, or the date of any marriage or death, unless it be specially
directed by order ol the Court or a Judge.

Proviso:
Certain par.
liculars not.
required ex-
cept by order.

CCXXIII. The Writ shall be served in the saine manner as Service of
an ejectinent wvas formerly served, or in such manner as the Nvrit(18521S. 17rCourt or a Judge shall order, and in case of vacant possession,
by posting a copy thereof upon the door of the dwelling house
or other conspicuous part of the property.

CCXXIV. The persons named as Defendants in such Writ, Derenants,
or either of them, shall be allowed to appear within the time or any of

themn, may
appointed ; and every person so appearing shall, with his ap- appear withia
pearance, file a notice addressed to the Claimant, stating that time limited.
the Defendant, besides denying the title of the Claimant asserts ( ,171.)
titile in himself, or in some other persons, (stating whom) under Notice t. be
whom lie claims, and setting forth the mode in which such filed witie
title is claimed, in like manner and to the same extent and appearance,
subject to the same conditions, rules and restrictions as are set stainatre
forth in the two hundred and twenty-second section of this Act, ti1e or eaim
in respect to the notice of a Claimant's title, and the giving proof &C.
thereof at the trial. New.

CCXXV. Any other person not named in such Writ, shall
by leave of the Court or a Judge, be allowed to appear and
defend, on filing an affidavit shewing that he is in possession
of the land either by himself or.his tenant.

Any other
persan may
appear by
leave.
(1852, s. 172.)

CCXXVI. All appearances shall be entered in the Office from Entry of
which the Writ issued, and all subsequent proceedings shall be anproTce
conducted in the same Oflice. ings.

New.
CCXXVII. Any person appearing to defend as landlord in Personappear-

respect of property whereof he is in. possession in person or by g %nd
his tenant, shall state in his appearance that he appears as as a2d.73.)
landlord, and such person shall be at liberty to set up any
defence which a landlord appearing in an ejectment bas here-
tofore been allowed to set up, and no other.

CCXXVIII. Any person appearing to such Writ shall be at Party appear-
liberty to - limit his defence to a part only of the property men- ing may limit

his derence tationed in the Writ, describing that part with reasonable certain- part ofh te
ty in a notice entitled in the Court and cause, and signed by property.
Ihe party appearing or his Attorney, such notice to be served
within four days after appearance, upon the Attorney whose
name is endorsed on the Writ if any, and if none, then to be Notice ofsuch
filed in the proper Office ; and an appearance without such limitation, &c.
notice confining the defénce to part, shall be deemed an ap- (L852,s. 174.)
pearance to defend for the whole.

CCXXIX.

Cap. 48. 159
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Want of CCXXIX. Want of " reasonable certainty I" in the descrip.
reaconable tion of the property or part of it, in the Writ or notice of defencecertainty in or in the notice of the title given by either party, shall not nul-d"tcription,
how cured. lify them, but shall onty be ground for an application to a Judge
(1S52 s. 175) for better particulars of the land claimed or defended, or of the

title thereto, which a Judge shall have power to order in all
cases.

Defence by CCXXX. The Court or a Judge shall have
persons not in out or confine appearances and defences set up by persons not

5 se,4 . .76)i possession by themselves or their tenants.

Judgment if CCXXXI. In case no appearance shall be entered within
noappearance, the time appointed, or if an appearance be entered, but the

a eartce defence be limited to part only, the Plaintiff shall be at liberty
only. to sign a Judgment that the person whose title is asserted in

the Writ shall recover possession of the land, or of the part
thereof to which the defence does not apply, which Judgment

Fornms. if for all may be in the fori contained in the Schedule (A) to(1852,s. 177.) this Act annexed, marked No. 13, or to the like eflet, and if for
part may be in the forn contained in the Schedule (A) to this
Act annexed, marked No. 14, or to the like effect.

Issue may be CCXXXII. In case an appearance shall be entered, an issue
inade up by may be made up without any pleadings, by the Claimants or
apeirance be their Attorney, setting forth the Writ and stating the fact of the

entered. appearance with its date, and the notice limiting the defence,
if any, of each of the persons answering, so that it may appear
for what defence is made, and directing the Sheriff to summon
a Jury ; and such issue, in case defence is made for the whole,

Forms. may be in the form contained in the Schedule (A) to this Act
(1852,s. 178.) aniexed, marked No. 15, or to the like eflct, and in case de-

fence is made for part, inay be in the form contained in the
Schedule (A) to this Act annexed, marked No. 14, or to the like
effect.

Special case, CCXXX[II. By consent of the parties and by leave of a Judger85 8179.) a special case may be stated as in other actious.

Questions to CCX XXIV. The Claimants may, if no special case be agreed

s ecial ca s to, proceed to trial in the same manner as in other actions, and
be agreed the particulars of the claim and defence and of the notices of
1ipon. Claimant and Defendant of their respective titles, if any, or

copies thereof, shall be annexed to the record by the Claimants ;
and the question at the trial shall, except in the cases herein-
after mentioned, be whether the statement in the Writ of the
title of the Claimants is true or false, and if truethen which of
the Claimants is entitled, and whether to the whole or part, and

Form of entry if to part, then to which part of the property in question ; and
of verdict. the entry of the verdict may be made in the form contained in.
(08'2,8. 180 ) the Schedule (A) to this Act annexed, marke i No. 16, or to the

like effect, with such modifications as may he necessary to meet
the facts.

CCXXXV-
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CCXXXV. In case the title of the Claimant shail appear 0t If Claimanthave existed as alleged in the Writ, and at the time of service wasentitred

thereof, but it shall also appear to have expired before the tine at service of
m a wrir,'but flotof trial, the Claimant shail, notwithstanding be entitled to a butLrt

verdict according to the fact, that he was entitled at the time of (1852 s. 181.)
the bringing the action and serving the Writ, and to b Jdgment
for his costs of suit,

CCXXXVI. The Court or a Judge may, on the application Court may
of either party, on grounds shewn by affidavit, order thatthe aller place of
trial shall take place in any County other than that in which tf1l " a£-
the venue is laid, and such order being suggested on the (1852;&.182.)
record, the trial may be had accordingly.

CCXXXVII. If the Defendant appears, and the Claimant Defendt
does not appear at the trial, the Claimait shall be non-suited, appearng and
and if the Claimant appear and the Defendant does not appear, mand
the Claimant shall be entitled to recover without any proof of aking de-
his title. versa

(If8il S. 183.)
CCXXXVIII. The Jury may find a special verdict, or either Special ver-

dictdant

party may tender a bill of exceptions. pin n.)

CCXXXIX. Upon the finding for the Claimant,. Judgment Judgefim
may be signed and execution issue for the recovery of posses- Claimant 're-
510fl of the property or of such part therof as.the Jury shaîl find COV&.-
the Claimant entitled to, and for costs, within such time not
exceeding tle fuit day in Term afmer the verdict, as the Court Execuiionand
or Jud'e 'before whorn the cause is tried, shail order, and if no coets.
such order be made, tIen on the, lifth -day ini Term after the (82s 8.
verdict.

CCXL. Upon a findinng for the Defendans or any of them, Costs to De-
Judgnent may be signed and execution issue for cos s against fendant if
the Claimants naned in the Writ, coihin su tiietnot exceed- Claimant fiL
ing the fifth day in Term after the verdict, as the Court or a
Judge before w hom te cause istried shall. order, and if no
such order is made, then on the fifth day in Term afier the
verdict.

CCXLI. Upon any Judgrent in ejecment for recovery of One or more
possession and costs, there may e either one Writ or separate Writs of Exe-

ingthefifh ay n Trmaftr te vrdct s te orth r i a a

WriJ s of Execution for the recovery of possession, and if e o
costs, a the election of the fflaimant. (1852,s. 187.)

CCXLII. In case of su an action being brought by some s to De-
or one of several, persans entitled as joint tenants,, tenants in:ants being
cornron or coparcenaxy, any jointlecommonnâû or, joint tenants,tennt tent tenants if
coparcenerin possession , may, at. ther one of r sappearance Wior common,
within four days rafter, ecgv notie in hesaeio nasthe adis ntinga
tice of a .iiited, defence 4 hat,.he or sh .dIn s>uchýa»d lanato
aditsa therieto of he Claimant1an852,svided.1

l pproperty
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an úndivided
sbare, &c.,
(1852,s.188s.

Question to be
tried, if such
joinit tiafncy
&r., with
Claimant, be
found, &c.,
and the ton-
trary.
(1852 s. 189.)

Death -of
either party
not to abate
the action.
(1852 s.190.)

Right of one
Claimant sur-
viving to an-
other
(1852,s.191.)

If the right oi
the dec-ased
Claimant does
flot Fiurvive to
another, &e.
(1852,s. 192.)

One or more
of several
Claimants
dying aSter
verdict for
them, but be-
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property (stating what share,) but denies any actual ouster of
him, from the property, and may within the same time file an
affidavit, stating with reasonable certainty, that he or she is
joint tenant, tenant in common or coparcener, and the share of
such property to which he or she is entitled, and that he or
she has not ousted the Claimant, and such notice shall be en-
tered in the issue in the same manner as the notice limiting
the defence, and upon the trial of such an issue, the additional
question of whether an actual ouster lias taken place shall be
tried.

CCXLIII. Upon the trial of such issue as last aforesaid, if it
shall be found that the Defendant is joint tenant, tenant in
common, or coparcener with the Claimant, then the question
whether an actual ouster has taken place shall be iried, and
unless such actual ouster shall be proved the Defendant shall
be entitled to Judgment and costs; but if it shall be found
either that the Defendant is not such joint tenant, tenant in
common, or coparcener, or that an actual ouster lias taken
place, then the Claimant shall be entitled to such Judgment
for the recovery of possession and costs.

CCXLIV. The death of a Claimant or Defendant shall not
cause the action to abate, but it may be continued as herein-
after mentioned.

C CXLV. In case the right of the deceased Claimant shall
survive to another Claimant, a suggestion may be made of the
death, which suggestion shall not be traversable, but shall only
be subject to be set aside if untrue, and the action may proceed
at the suit of the surviving Claimant ; and if such a suggestion
shall be made before the trial, then the surviving Claimant
shall have a verdict and recover such Judgment as aforesaid,

.aupon it being made to appear that he was entitled to bring the
*ection either separately or jointly with the deceased Claimant.

CCXLVI. In case of the death before trial of one of seveal
Claimants, whose right does not survive to another or others
of the surviving Claimanfts, when the legal representative ofthe
deceased Claimant shall not become a party to the suit in the
manner hereinafter mentioned, a suggestion may be made of
the death, which suggestion shall not be traversable but shall
only be subject to be set aside if untrue, and the action may
proceed at the suit of the surviving Claimant for such share of
the property as he is entitled to and costs.

CCXLVII. In case of a verdict for two or more Claimants, if
one of such Claimants die before execution executed, the othér
Claimant may, whether the legal right to the property shall
survive or not, suggest the death in manner aforesaid, and pro
ceed to Judgment and execution for the recovery of possession
of the entirety of the property and the costsi; but nothing berein

contamed
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contained shall affect the right of the legal representative ofthe fore execu-
deceased Claimant, or the liability of the surviving Claimant tion.
to such legal representative, and the entry and possession of ([852s. 193.)
such surviving Claimant under such execution shall be consi-
dered an entry and possession on behalf of such legal represen-
tative in respect of the share of the property to which he shall
be entitled as such representative, and the Court may direct
possession to be delivered accordingly.

CCXLVIII. In case of the death of a sole Claimant, or Death of sole
before trial of one of several Claimants whose right does not Claimant, or
survive to another or others of the Clairnants, the legal repre- o lot
sentative of such Claimant may, by leave of the 'Court or a survive to
Judge, enter a suggestion of the death, and that he is such legal another.
representative, and the action shall thereupon proceed, and if
such suggestion be made before the trial, the truth of the sug-
gestion shall be tried thereat, together with the title of the de-
ceased Claimant, and such Judgment shall follow upon the
verdict in favor or against the person making such suggestion,
as hereinbefore provided with reference to a Judgnent for or
against such Claimant; and in case such suggestion in the
case of Ca sole Claimant be made after trial and before execution
executed by delivery of possession thereupon, and such sug-
gestion be denied by the Defendant within eight days after notice
thereof, or such further time as the Court or a Judge may allow,
then such suggestion shall be tried, and if upon the trial thereof,
a verdict shall pass for the person making such suggestion, he
shall be entitled to such Judgment as aforesaid, for the recovery
of possession and for the costs of and occasioned by such sug- costs.
gestion, and in case of a verdict for the Defendant, such De- (1852 s. 194.)
fendant shall be entitled to such Judgment as aforesaid for costs.

CCXLIX. In case of the death before or after Judgmuent 'of Death of one
one of several Defendants in ejectrnent who defend jointly, a oe. several
suggestion may be made of the death, which suggestion shalh joit Defend-

not be traversable, but only be subject to be set aside if untrue, (1852,s.195.)
and the action may proceeed against the surviving Defendant
to Judgment and execution.

CCL. In case of the death of a sole Defendant, or of all the Death of sole
Defendants in ejectment before trial, a suggestion may be Defendant, or
made of the death, which suggestion shall not be traversable, of ah tfe De-

setasie i unrue fendants, be..
but only be subjeét to be set aside if untrue, and the Claimants fnre trial.
shall be entitled to Judgnent for recovery of possession of the (1852,s. 196.)
property, unless some other person shall appear and defend
within the time to be appointed for that purpose, by the order of
the Court or a Judge,to be made upon the application of the Clai-
mants; and it shall be lawful for the Court or a Judge upon such
suggestion being made, and upon such application as aforesaid,
toorder that the Claimants shall be atkliberty to sign Judgment
within such time as the Court or a Judge may think fit, unless
the person then in possession by hiiself or his tenant or the

11 *legal

CaP. 43. 6
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legal representative of the deceased Defendant, shall within
such time appear and defend the action ; and such order may
be served in the sane manner as the Writ, and in case such
person shall appear .and defend the same, proceedings may be
taken against such new Defendant as if he had originally ap-
peared and defended the action, and if no appearance be en-
tered and defence made, then the Claimant shall be at liberty
to sign Judgment pursuant to the order.

Death of sole CCLI. In case of the death of a sole Defendant or of all the

Defendant or Defendants in ejectment, after verdict, the Claimants shahl
of au the De- nevertheless be entitled to Judgment as if no such death had
fendants, after taken pla'ce, and to proceed by execution for recovery of pos-
verdict.
(1852,s. 197.) session without suggestion or revivor, and to proceed for the

recovery of the costs in like manner as upon any other Judgment
for money, against the legal representatives of the deceased
Defendant.

Death before CCLII. In case of the death, before trial, of one of several
trial of a Defendants in ejectment, who defends separately for a portion
Defendant de- of the property for which the other Defendant or Defendants do
fending sepa-
ratly L'or part. not defend, the same proceedings may be taken as to such
(1852,s. 198.) portion as in the case of a sole Defendant, or the Claimant may

proceed against the surviving Defendants in respect of theportion
of the property for which they defend.

Death before CCLIII. In case of the death, before trial, of one of several
trial of a Defendants in ejectment, who defends separately in respect to
Defendant property for which surviving Defendants also defend, it shall be

separately, lawful for the Court or a Judge at any time before trial to allow
but for pro. the person in possession, at the time of the death, of the pro-

whpr ohers perty, or the legal representative of the deceased Defendant, to
also defend. appear and defend on such terms as may appear reasonable
(1852,s. t99.) and just, upon the application of such person or representative,

and if no such application be made or leave granted, the
Claimant suggesting the death in manner aforesaid, may pro-
ceed against the surviving Defendants to Judgment and
execution.

Clainiant may CCLIV. The Claimant in ejecîment shah be at libertyatany
discontinue as time todiscontinue the action as to one or more of the Defend-
to one or bv giving to the Defendant or his Attorney a, notice
more Defend- a ,
ants. headed in the Court and cause, and signed by the Claimant or
(1852s. 200.) his Attorney, stating that he discontinues such action, and

thereupon the Defendant to whom such notice is given shall be
entitled to and may forthwith sign Judgment for costs in the
form contained in the Schedule (A) to this Act annexed, marked
No. 17, or to the like effect.

One of several CCLV. ,In case one: of several Claimants shall be desirous
claimantsmay todiscoritinne,' le may aapply to the')Court or:a Judge tohave

8hcontinuE.) his nameastruek-out of)the-proceedings, cand anxoder ;mayUbe
(185-, s.U1.)made
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made thereupon upon such terms as to the Court or Judge shall

seem fit, and the action shall thereupon proceed at the suit of
the other Claimants.

CCLVI. If after appearance entered, the Claimant without Clai mant not

oing to trial, allow the time fixed by the practice of the Court roeedingto

or going to trial in ordinary cases after issue joined -to elapse, time after
the Defendant in ejectment may give twenty days' notice to the notice..
Claimant to proceed to trial at the Assizes next after the expi-
ration ofthe notice, and if the Claimant afterwards neglects to
give notice of trial for such Assizes, or to proceed to trial in

pursuance to the said notice given iby the Defendant, and the Right of De-

time for going to trial shall not be extended by the Court or a Such case.
Judge, the Defendant may sign Judgment in the form contained (1852 .202.)
in the Schedule (A) to this Act annexed, marked No. 18, and
recover the costs of the defence.

CCLVII. A sole Defendant or all the Defendants in eject- SoleDefendant

ment, shall be at liberty to confess the action as to the whole or ai the De-

or a part of the propèrty, by giving to the Claimant a notice fendants may

headed in the Court and cause, and signed by the Defendant action as tothe

or Defendants, such signature to be attested by his or their At- whole or

torney, and thereupon the Claimant shall be entitled to and Profrthe

may forthwith sign Judgment and issue execution for the re- (1852,s.203.)
covery of possession and costs, in the form contained in the Sche-
dule (A) to this Act annexed, marked No. 19, or to the like
effect.

CCLVIII. In case one of several Defendants in ejectment, And so may
who defends separately for a portion of the property for which one f severai

the other Defendant or Defendants do not defend, shall be de- Defeidants,
sirous of confessing the Claimant's title to such portion, he a part for

may give a like notice to the Claimanit, and thereupon the which others

Clairnant shall be entitled to and may forthwith sign Judgment
and issue execution for.the recovery of possession of such por-
tion of the property, and for the costs occasioned by the de-
fence relating to the same, and the action may proceed as to
the residue.

CCLIX. In case. one of several Defendants, in ejectment, who And if
defend severally in respect of property for which other Defend- others defend

ants also defend, shall be desirous of confessing the Claimant's as to the lam

title, he may give a like notice thereof, and thereupon the (1852s.205.)
Claimant shall be entitled to and may sign Judgment against
such Defendant for the costs occasioned by his defence, and

may proceed in the action against the other Defendants to Judg-
ment and execution.

CCLX. It shall not be necessary before issuing execution on Proceedings

any Judgment in ejectment under the authority of this Act, to rled nbeen
enter the proceedings upon any roll, but an incipitur thereof execution.

may be made upon paper, shortly describing the nature of the
Jugdment
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Judgment according to the practice heretofore used, and Judg-
ment may thereupon be signed, and costs taxed and execution

Proviso. issued ; Provided nevertheless, that the proceedings shall be
(1852.s. 206.) entered on the roll whenever the same may become necessary

for the purpose of evidence or of bringing error, or appealing,
or the like.

Effect ofjudg- CCLXI. The effect of a Judgment in an action of ejectment
ment. under this Act shall be the same as that of a Judgment in eject-

ment obtained before the passing of the Act of this Province,
in the Sessiôn of Parliament held in the thirteenth and four-

13 & 14 V. teenih years of Her Majesty's Reign, intituled, An Act Io alter
(85,27. and amend the practice and proceedings in actions of Ejectnent

in Upper Canada.

Penalty on CCLXII. Every tenant Io whom any Writ in ejectment shall
tenant receiv- be delivered, or to whose knowledge it shall come, shalliig writ n forthwith give notice thereof to his landlord, or his bailiff orejec-.ment and
not notifying receiver, under the penalty of forfeiting the value of three years
his landloid. improved or rack rent of the premises derhised or holden in the(1852.s. 209.) possession of such tenant, to the person of whom he bolds, to

be recovered by action in any Court of Common Law having
jurisdiction for the amount.

Landlord CCLXIII In all cases between landlord and tenant, as often
having power as it shall happen that one half year's rent shall be in arrearto te-ei. ter for
non-payrnent and thelandlord or lessor to whom the same is due, hath right
ofrent, may by law to re-enter for the non-payment thereof, such landlord
recover pos- or lessor shall and mnay, without any formal demand or re-entry,session by
ejectment. serve a Writ in ejectment for the recovery of the demised pre-

mises, or in case the same cannot legally be served or no tenant
be in actual possession of the premises, then such landlord or

And how such lessor may affix a copy thereof upon the door of any dernised
right sha be messuage, or in case such action in ejectment shall not be forexercised. the recovery of any messuage, then upon some notorious place

of the lands, tenements or hereditaments comprised in such
Writ in ejectment, and such affixing shall be deemed legal
service thereof, which ser*ice or affixing of such Writ in eject-
ment shall stand instead and place of a demand and re-entry;
and in case of Judgment against the Defendant for non-appear-
ance, if it shall be made to appear to the Court wherein the
said action is depending, by affidavit, or be proved upon the
trial in case the Defendant appears, that half a year's rent was
due before the said Writ was served, and that no sufficient
distress was to be found on the demised premises countervailing
the arrears then due, and that the lessor had power to re-enter
then and in every such case the lessor shall recover judgment
and have execution in the same manner as if the rent in arrear

Consequences had been legally demanded and a re-entry made; and in caseof the exer- M ncas
cise of such the lessee or his assignee, or other person claiming or deriving
right. under the said lease, shall permit and suffer Judgment to be,

had and recovered on such trial in ejecîment and execution to
be
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be executed thereon, without paying the rent and arrears to-

gether with full costs, and without proceeding for relief in

equity within six months after execution executed, then and in

every such case the said lessee and his assignee and all other

persons claiming and deriving under the said lease, shall be

barred and foreclosed from ail relief or remedy in law or eqoty,
other than by bringing a Writ of appeal for reversal of such

Judgment in case the same shall be erroneous, and the said

landlord or lessor shall from thenceforth hold the demised pre-

mises discharged from such lease; and if on such ejectmefnt, a If verdict be

verdict shall pass for the Defendant, or the Claimant shall be for defendant,

non-saited therein, then -and in every such case, such Defend-

ant shall have and recover his costs ; Provided that nothing Proviso: as to

herein contained shall extend to bar the right of any mortgagee mortgagees of

of such lease or any part thereof, -who shal not be in posses- (1852 s 210.

sion, so as such mortgagee shall and do within six months after

such Judgment obtained and execution executed, pay all rent

in arrear and all costs and damages sustained by such lessor or

person entitled to the remainder or reversion as aforesaid, and

perform ail covenants and agreements which on the part and

behalf of the first lessee are or ought to be performed.

CC LXIV. In case the said lessee, his assignee or other person Proceeding&

claiming any right, title or interest in law or equity of, in or to if the tenant

the said lease shall, within the time aforesaid, proceed for relief ejected.seek

in any Court of Equity, such person shall not have or continue Equity.

any injunction against the proceedings at law on. such eject-

ment, unless he does or shall, within forty days next after a full

and perfect answer shall be made by the Claimant in such eject- Rent must be

ment, bring into Court and lodge with the proper officer such paid into

sum of rnoney as the lessor or landlord shall, in his answer, Court before

swear to be due and in arrear over and above all just allow- sbat issue.

ances, and also the costs taxed in the said suit, there to remain

until the bearing of the cause, or to be paid out to the lessor or

landlord on good security, subject to the decree of the Court;

and in case such proceedings for relief in equity shall be taken If such pro-

within the time aforesaid, and after execution is executed, the ceedings be

lessor or landlord shall be accountable only for so much and Do executed.

more as he shall really, and bondfide without fraud, deceit, or (1852s.211

wilful neglect, make of the demised premises from the time of

his entering into the actual possession thereof, and if what shal

be so made by the lessor or landlord happen to be less than the

rent reserved on the said lease, then the said lessee or bis as-

signee, before he shall be restored to bis possession, shall pay

such lessor or landlord what the money so by him made fel

short of the reserved rent for the time such lessor or landlord

held the said lands.

CCLXV. If the tenant or bis assignee do and shail at any Discintinu.

time before the trial in such ejectment, pay or tender'to the ance if tenant

lessor or landlord, bis executors or administrators, or his or ren and o
int th Cort herin he eread taal,

their Attorney in that cause, or pay into the Court wherein the before rial,

.same 
&c-
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same cause is depending, al the rent and arrears together with
the costs, then and in such case all further proceedings on thesaid ejectment shall cease and be discontinued; and ifsuch
lessee, his executors, administrators or, assigns, shall, upone- such proceeding as aforesaid, be relieved in equity, he and

lieved they shall have, hold and enjoy the demised lands according
(1uits 2 to the lease thereof made, without any new lease.(1852,s. 212.)

Proceedings CCLXVI. Where the term or interest of any tenant now orwhenthe term hereafter holding under a lease or agreement in writing, anyfor which -n
tenants holds lands, tenements or hereditaments for any term or number of
the lands vears certain, or from year to year, shall have expired, or beenleased, sha determined either by the landlord or tenant by regular notice tohave expired,
and the tenant quit, and such tenant or any one holding or claiming by orshal refuse to under him, shall refuse to deliver up possession accordingly,deliver pos after lawful demand in writing made and signed by the landlordsession, after Z
notice. or his agent, and served personally upon or left at the dwellinghouse or usuat place of abode of such tenant or person, and thelandlord shall thereupon proceed by action of ejectment forrecovery of possession, it shall be lawful for him at the foot of
Notice to the Writ in ejectment, to address a notice to such tenant ortenant to find person, requiring him to find such bail, if ordered by the Courtsecurity. or a Judge, and for such purposes as are hereinafter next speci-

fied, and upon the appearance of the party, or in case of non-
appearance on making and filing an affidavit of service of theWrit and notice, it shall be lawful for the landlord producingthe lease or agreement, or some counterpart or duplicate
thèreof and proving the execution of thé same by affidavit, and
upon affidavit that the premises have been actually enjoyed
under such lease or agreement, and that the interest of the
tenant has expired or been determined by regulàr notice to quit
as the case may be, and that possession has been lawfully
demanded in manner aforesaid, to move the Court or to apply
to aJudge at Chambers for a rule or summons for such tenantRule ta shew or person, to shew cause, within a time to be fixed by the Court

tenant should or Judge on theconsideration of the situation of the premises,
not give se- why such tenant or person should not enter into a recognizancecurity. by himself and two sufficient sureties, in a reasonable som,

conditioned to pay the costs and damages which shall be. reco-And if no vered by the Claimant in the action, and it shall be lawful forcamse be Cut ~ uo as hw
shewn, judg- the Court or Judge upon cause shewn or upon affidavit of the
ment for land- service of the rule or summons, in case no cause shall be shewn,lord. to make the same absolute in whole or in part, and to order;

such tenant or person within a time to be fixed upon a consi-
deration of all the. circumstances, to find such bail, with suchconditions and in such manner, as shall be specified in thesaid rule or summons, or such part of the same so made
absolute, and in case the party shall neglect or refuse so todo, and shall lay no ground to induce the Court or Judge toenlarge the time for obeying the same, then the lessor or land-lord filing an affidavit that such rule or order bas been made
or served and not complied with, shall be at liberty to sign

Judgment
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Judgment for recovery of possession and costs of suit, in the
form contained in Schedule (A) to this Act annexed, marked

No. 20, or to the like effect: Provided always, that nothing Proviso.

herein contained shall be held to prevent or restrict any land-
lord from proceeding against bis tenant, who shall wrongfully Landlord maY

hold over after bis terrn bas expired according to the provi proceed under
holdexpred prvi-Act of U. C.,

sions contained in an Act of the Parliament of Upper Canada, 4 w. 4, c. 1.
passed in the fourth year of the Reign of His late Majesty (1852,s.213.)

ing William the Fourth, intituled, An Act to amend the law New.

respecting real property, and to render the proceedings for

recovering possession thereof in certain cases, less dficult and

expensive.

CCLXVII. Whenever it shal appear on the trial of any court may

ejectment at the suit of a landlord against a tenant, that such allow proof of

tenant or his Attorney bath been served with due notice of trial,t atra as

the Judge before whom such cause shall corne on to be tried, soon as the

shall, whether the lefendant shall appear upon such trial or hadeord shal

not, permit the claimant on lhe trial, ter proof of bis rigaht to have establish.
po, teOl ~ e ed his right to

recover possession of the whole or of any part of the prerniseS recover pos-

mentioned in the Writ in ejectrnent, to go into evidence of the session, &c.

mesne profits thereof which shall or might have accrued from

the day of the expiration or determination of the tenant's

interest in the same, down to the time of the verdict given in

the cause, or to some preceding day to be specially mentioned

therein, and the Jury on the trial ftnding for the Claimant

shall in such case give their verdict upon the whole matter,

both as to the recovery of the whole or any part of the prenises,

and also as to the amount of the darnages to be paid for such

mesne profits, and in such case the landlord shall have Judg-

ment vithin the time hereiigbefore provided, not only for the

recovery of possession and costs, but also for the mesne profits

found by the Jury ; Provided always, that nothing bereinbefore proviso: as to

contained shalL be .construed to bar any such landaord from mesne profits

bringing any action for the mesne profits which shall accrue fter veict,

from the verdict, or from the day so specified therein, down (1852,9.214.)
to the day of the delivery of possession of the premises reco-

vered in the ejectment.

CCLXVII1. In all cases in which such security shall have Court may
been given as aforesaid, if upon the trial a verdict shall pass order execu-

for the Claimant, unless it shall appear to ,the Judge before six daysin
wbom the same shall have been had, that the finding of the cases where

Jury was contrary to the evidence or that the damages given security is

were excessive, such Judge may in bis discretion order that c e

Judgrnent may be entered and execution issue in favour of the (1852,s.215.)

Claimant at the expiration of six days next after the giving of
such verdict.

CCLXIX. All recognizances and securities entered into in As to recog

pursuance of the Section of this Act numbered two hundred 2
and sixty-six, may and shall be taken respectively in such

rnanner
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amd proceed- ianner and by and before such persons as are provided and
ings on them. authorized in respect of recognizances of bail upon actions and
(1852,s.216.) suits depending in the said Superior Courts, and subject to the

like fees and charges; but no action or other proceeding shall
be commenced upon any such recognizance or security after
the expiration of six months from the time when possession of
the premises or any part thereof shall actually have been
delivered to the landlord.

Righs ~±CCLXX. Nothingy herein contained shall be construed toRights of tlandiords not prejudice or affect any other right of action or remedy which
prejudiced by landiords may possess in any case hereinbefore provided for,
this Act.<1852 Ac. ~Žs>oherwise tlian hereinhefore expressly enactcd.

Mortgagor CCLXXI. Where an action of ejectment shall be brought by
sued in eject- anyortgageehisheirs;executors,administratorsorassignees
ment by hos for the reaovery of the possession of any mortgaged lands, tene-
mortgagee,
may pay into ments or hereditaments, and no suit shah be then depending
Court the in the Court of Chancery for or touching the foreclosing or
am-,nt of the *'
mortgage redeEming of such mortgaged lands, tenements or heredita-
debt, interestients, if the person having rightto redeem such mortgaged
and costs, and lands tenements or hereditaments, and who shah appear and
shall thereon
be discharged, become Defendant in such action, shail at any ture pending
and mortgagee such action, pay unto such mortgagee, or in case of his refusai
may be order- shah into the Court where such action shah be
ed to reco- rd n
very. ail the principal moneys and interest due on such mortgage, and
(1852,s.219.) also ail such costs as have been expended in any suit at law

or in equity upoin sach mortgage, (such mnoney for principal,
interest and costs to be ascertained and computed by the
Court nhere such action is or shat be pending, or by the
proper officer by such Court to be appointed for that purpose),
tht moneys hpaid to such mortoaee or brouaht into such
Court shal be deemed and taken to be in fuit satisfaction and
disuharge of sumh mortgage, and the Court shau and may dis-
charge every such mortgagor or Defendant of and from the
sane accordingly, and shall and may by rue of the same
Court compel such mortgagee to assign, surrender or re-convey
such mortgaged lands, tenements aod hereditarents, and-
suc estate and interest as such mortgagee has therein, and to
desiver ep al deeds, evidences and wrtings in his custody
relating to the tine of such mortgaged lands, tenements and
hereditaments unto such morigagor vho shas have paid or
brought such moneys into the Court, hi heirs, executors or
adinistrators, or to such other persons as he or they sha, for
that purpose, nominate and appoint.

iext preced- CCLXXI. Nothing herein contained sha extend to any
ing Section case when the person against whor the edelb ption is or shah

prpelotce y uhtouttobeaponedfo haepros)

to asewerd be prayed, sha1 (by writin' under his hand or the hand of his
the richt t Attorney, Agent or Solicitor to be defivered before the nioney
redeeC, orothe sha m be brought into sach Court of law to the Attorney or So-
sum due is citor for the other side), insîst either that the party praying a
contested. redemption
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redemption has not a right to redeem, or that the premises are

chargeable with other or different principal suns than what

appear on the face of the mortgage or shall be admitted on the

other side, or to any case where the right of redemption to the

mortgaged lands and premises in question in any cause or suit

shall be contravened or questioned by or belween, differem

Defendants in the same cause or suit, or shall be any prejudice Orto preju-

to any suibsequent mortgage or subsequent neumbrance, any sequny sub-

thing herein contained to the contrary thereof in any wise not-

withstanding. (1852s. 220.)

CCLXXIII. If any persons shall bring an action of eject- The sarne

nent after a prior action of ejectment shall have been unsue- t

cessfully brought by such person or by any person through or action for the

under whom he claims, against the sane Defendant or against sarne property

any person through or under whom lie defends, the Court or a t he order-

Jude, may, if they or he think fit, on the application of th security for

Defendant at any lime after such Defendant has appeared to costs.

the Writ, order that the Plainiiff shall give to the Defendant (1854, . 93.

security for the payment of the Defendant's costs, and that all

further proceedings in the cause shall be stayed until such

security be given, whether the prior action shall have been

disposed of by discontinuance or by non-suit, or by Judgment
for the Defendant.

CCLXXIV. The several Courts and the Judges thereof res- Courts rnay

pectively, shall and may exercise over the proceedings in eject- he ejuris-

ment under this Act, the like jurisdiction as exercised i the diction as

old action of ejectment, so as to ensure a trial of the title and formerly; over

of actual ouster when necessary, and for all other purposes proceedig in

for which such jurisdiction might have been exercised. (1852..22L

And in order to give to Plaintiff a further remedy by Writ of mandainus.

Mandamus; Be it enacted as follows

CCLXXV. The Plaintiff, in any action in either of the Superior Plaintif giv-

Courts, except replevin or ejecment, rnay indorse upon ihe ing notice_ithereof on the
Writ and copy to be served, a notice that the Plamntiff intends writ, may
to claim a Writ of Mandamus, and the Plaintiff may thereupon claim Manda-

claim in the declaration, either together with any other demand mus for enfor-

w hich may now be enforced -i such action, or separately, a Writ of uerendant
of Mandamus commanding. the Defendant to fulfil any duty in tnwards him.

the fulfilment of which the Plaintiff is personally interested. (1854, s. 68.)

CCLXXVI. The declaration in such action shall set forth What shal be

sufficient ground upon which such claim is founded, and shall stated in the

et forth that the Plaintiff is persona] ly interested therehi, and declaration 
set orththatthesuch case.

that he sustains or may sustain damage by the non-performance (1854,8. 69.)
of such duty, and that performance thereof has been demanded
by him and refused or neglected.

CCLXXVII. The pleadings and other proceedings in any Proceedings
action in which a Writ of Mandamus is claimed, shall be the in such action.

same

1856.
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Costs. same in all respects as nearly as may be, and costs shall be
1854, s. 70.) recoverable by either party, as in an ordinary action for the

recovery of damages ; and in case Judgment shall be given for
Judgment and the Plaintiff that a Mandamus do issue, it shall be lawful for
execution. the Court in which such Judgment shall be given, if it shalh

see fit, besides issuing execution in the ordinary way for the-
Peremptory costs and damages, also to issue a peremptory Writ of Man
Mandamus. damus to the Defendant, commanding him forthwith to perform
<1854, s. 71) the duty to be enforced.

Form of such CCLXXVIII. Such Writ need not recite the declaration or
peremptory other proceedings or the matter therein stated, but shall simply

comrnand the performance of the duty, and in other respects
shall be in the form of an ordinary Writ of Execution, except

To whom ad- that it shall be directed to the party and not to the Sheriff, and
<1ressed. may be issued in term or vacalion and returnable forthwith, and

no return thereto, except that of cornpliance, shall be allowed,
Returnthereto. but time to return it may upon sufficient grouid be allowed by
(1854, s. 72.) the Court or a Judge, either with or without terms.

Its effect and CC LXXIX. The Writ of Mandanmus so issued as aforesaid,
how enforced. shall have the same force and efiect as a peremptory Writ of
(1854, S. 73.) -Wandamus, and in case of disobedience, may be enforced by

attachrnent.

Court may CC LXXX. The Court may upon application by the Plaintiff,
order tho besides or instead of proceeding against the disobedient party

one by he by attachment, direct that the act required to be doue may be
Plaintiffat the done by the Plaintiff or some other person appointed by the
costs of the Court, at the expense of the Defendant, and upon the actDefendant. being done, the amount of such expense may be ascertained

by the Court either by Writ of enquiry or reference to the proper
officer, as the Court or a Judge may order, and the Court may

Execution for order payment of the arnount of such expenses and costs, and
such costs. enforce payment thereof by execution.
(1S54, s. 74.)

Present power CCLXXXI. Nothing herein contained shall take away the
to issue prero- Jurisdiction of either of the Superior Courts 10 grant Writs ofgative Manda. yI
mus af andamus; nor shall any Writ of Mandamus issued out of such-
fected. Courts be invalid by reason of the right of the prosecutor to
(1854, s. 75.) proceed by action for Mandamus under this Act.

Provisions CCLXXXII. Upon application by motion for any Writ of
concerning the Mandamus, the rule may in ail cases be absolute in the first
issue of pre- instance if the
rogative Writ ay
of Mandanus. teste on the day of its issuing and may be made returnable
(1854, s. 76.) forthwith whether i tert or in vacation, but time may be(1851, 77.) aClowed Uo retur a t ii by the Court or a Judge either with or

without terms; and the provisions of this Act, so far as they
are applicable, shall apply to the pleadings and proceedings
upon a prerogative Writ of -Mandamus issued by either of the
Superior Courts.

And
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And in order to give to Plaintiff a fuither remedy by Writ of irnue on

injunction; Be it enacted as follows.

CCLXXXIII. In all cases of breach of contract or other in case of
injury, where the party injured is entitled to maintain and bas breach of con-

brought an action, he may in like case and manner as herein- tract or other

before provided, with respect to llandamus, a a Writ ofray la

injunction against the repetition or continuance of such breach injunction

of contract or other injury, or the committal of any breach of against repe
injuy, cmmital xtion,&c., and

contract or injury of a like kind arising out of the same con- also damages.

tract or relating to the sane property or right, and he may also (1854, s. 79.)

in the same action include a claim for damages or other redress.

CCLXXXIV. The Writ of Summons in such action shall be Form ofwrit

in the same form as the Writ of Summons in any personal and notice to

action, but on every such Writ and copy thereof, there shall it.
be indorsed a notice, that in default of appearance the Plaintiff (1854, s. 80.)

nay, besides proceeding to Judgment and execution for da-

mages and cosis, apply for and obtain a Writ of injunction.

CCLXXXV. The proceedings in such action shall be the Proceedings

same as nearly as may be, and subject to the like control as andjudgment

the proceedings in an action to obtain a Mandamus under the 'n 'u& cae.

provisions hereinbefore contained, andin such action Judgment

may be given that the Writ of injunction do or do not issue as

justice may require ; and in case of disobedience, such Writ Enforcing
of injunction may be enforced by attachment by the Court of injunction.

when such Court shall not be sitting by a Judge. (1854e & 81.)

CCLXXXVI. It shall be lawful for the Plaintiff at any:time Plaintifr may

after the commencement of the action, and whether before or aply exparte

after Judgment, to appy ex parte to the Court or a Judge for for nyustioli
anril at any stage of

a Writ of injunction to restrain the Defendant in such action the case.

from the repetition or continuance of the wrongful act or

breach of contract complained of, or the committal of any
breach of contract or injury of a like kind, arising ont of the

same contract or relating to the sane property or riglit ; and Court may

such Writ may be granted or denied by the Court or Judge impose terms.

upon such terms as to the duration of the Writ-keeping an
account-giving security-or otherwise, as to such Court or

Judge shall seem reasonable and just ; and in éase of disobe- Enforcing in-

dience, such Writ may be enforced by attachment by the Court, Juicuon.

or when such Court shall not be sitting, by a Judge,; Provided .Proviso :

always, that any order for a Writ of injunction made by a Order made

Judge, or any Writ issued by virtue thereof may be discharged, may be set
or varied or set aside by the Court on application made thereto aside by the

by any party dissatisfied with such order. Court.
by ay prty(1854ý, s. 82.)

And as to the action ofreplevin ; Be it enactedas follows: e

CCLXXXVII. It shall be lawNl forýthePlaintiff or Defen- Equitable de-

dant :in -replevin, in any causeäineither of.heSuperiqr Courts fence may be
i leaed
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in which, if Judgment were obtained, he would be entitled to
relief against such Judgment on equitable grounds, to plead
the facts which entitle him to such relief by way of defence,
and the said Courts are hereby empowered to receive such
defence by way of plea; provided that such plea shall begin with

Commence- the words " for defence on equitable grounds," or words to thement of plea. like effect.
(1854, s. 83.)

Jquitable de- CCLXXXVIIH. Any such matter which if it arose before or
fence by way during the time for pleading would be an answer to the actionof audita que- by way of plea, may, if it arise after the lapse of the period1relt.
(1854, s. 84.) during which it could bc pleaded, be set up by way of audita

querela.

Repliciuioz on CCLXXXIX. .The Plaintiff may reply, in answer to any plea

(1854, s. 8. grounds, provided that such replication shail begin with the
words " for replication on equitable grounds" or words to
the like effect.

Srikinr out CCXC. Provided always, that in case it shall appear to the
anysuch plea Court or any Judge thereof, that any such equitable plea or
&c., which equitable replication cannot be dealt with by a Court of Lawc>th bedealt so as to do justice between the parties, it shall be lawful for
Court of Law. such Court or Judge to order the same to be struck out, on such
(1S54, s. 86.) terms, as to costs and otherwise, as to such Court or Judge may

seem reasonable.

And whereas the power of amendment now vested in the
Courts, and the Judges thereof is insufficient to enable them
to prevent the failure of Justice by reason of mistakes and
objections of forma ; Be it enacted as follows :

The Courts CCXCI. It shall be lawful for the Superior Courts of Com-
may and must mon Law', and every Judge thereof, and any Judge sitting atmake ait such Nisi Prius, at all times to amend all defects and errors in anyarnendmnents
in any civil proceeding iu civil causes, whether there is any thing in writing
proceedings as to amend by or not, and whether the defect or error be that ofmay be nfl' the party applying to amend or not, and all such amendmentssary tu do fli g to
jusuice. may be made with or without costs, and upon such terms as
(1852,s.222.) to the Court or Judge may seem fit, and all such amendments

as may be necessary for the purpose of determining in the
existing suit the real question in controversy between the parties,
shall be so made.

Negonaae And with regard to actions on Bills of Exchange or other
Instruments. negotiable instruments; Be it enacted as follows:

Conurt may CCXCII. In case of any action founded on a bill of exchange
order loss, &c., or other negotiable instrument, it shall be lawful for the Court
not to be made or a Judge to order that the loss of such instrument shall not.a deferce, on be set up, provided an indemnity be given to the satisfaction of

the
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the Court or Judge or any officer of the Court, to whom the îndemni

same may be referred by such Court or Judge, against the being given.
claims of any other person upon such negotiable instrument. (1854,8587->

And with respect to proceedings in error and appeal; Be it
enacted as follows:

CCXCIII. No Judgment, decree or other proceeding, either Appal mut
ai law or in equity, shall be reversed or avoided for any error be hrought

or defect therein, unless the Writ of appeal be sued out and within four
prosecuted with efeet within four years after such Judgment, (1852,8.146.)
decree or proceeding shall have been entered of record, made,
pronounced, had or completed.

CCXCIV. If any person who is or shall be entitled to bring Further time
error or appeal as aforesaid, shall be at the time such title allowed in
accrued, within the age of twenty-one years, feme covert, nn aes ofdis-
compos mentis, or without the limits of this Province, then such nriicg appea
person shall be at liberty to sue out his Writ of appeal so as ai thie time

such person commences or brings and prosecutes the same.
with effect within six years after coming to or being of full
age, discovert, of sound memory, or return to the Province;
and if the opposite party shall, at the lime the title to bring
error and appeal accrued, be without the limits of this Province,
ihen the Writ of appeal may be sued out, provided the pro-
ceeding be commenced and prosecuted with effect within six
years after the return of such party to this Province.

And with respect to the payments of weekly allowance to neprovsi=
insolvent debtors, and as to Gaol limits, and to the discharge widerthiùhead

of such debtors; Be it enacted as follows: **nend«dcon-

repealed pro-
CCXCV. If any debtor In close custody upon any rnesne pro- vions of-

cess, or in execution, or upon an attachment, or other process 5 G. 4, . 8-
issued by any Court in Upper Canada, for non-payment of costs, 8 G. 4, c. 8-
or for non-pay ment of any sum of money awarded, or for the non- 4 W. 4, c. 3-
payment of any claim in the nature of a debt or demand due, 1& -.
being a sum certain or capable of being ascertained by computa- c. 15-.
tion, and not in the nature of a penalty to enforce the doing of (Insolvent

some act, other than the payment of a sum of money, (in which ilG.4,.3-
several cases, the debtor shall be deemed to be a prisoner in ex- 4 W 4, c. 10--
ecution,) shall make oath that he is a prisoner in close custody, 16 V. c. 175-

seting forth on which of the causes of detention above specified, (Gaol imts.)

and that he is unable to find security for the limits, and is not liwhat cases

worth the sum of five pounds, and in case he is in custody on ,loe* cod
mesne process that he is unable to procure bail to the action, and shal1 be en-
that he does not believe the demand of the Plaintiff to bejust, and itled to week-

for that cause and no other he resists payment of the same and 4ac". e
refuses to confess Judgment for the sum sworn to, it shall be 4 W. 4: c. 3.
lawful for the Court from which the process against such debtor 8 G. 4, c. 8.
issned, or any Judge having authority to dispose of maetters
arising in suits in such Court, to make a rle or order on the

Plaintiff

Cap. 43.



176 Cap. 43. -Connon Law Procedure, U. C. 19 VICT.

Plaintiff at whose suit such debtor is detained, to pay to such
debtor on the third Monday after the service of such rule or
order, and upon each Monday thereafter, so long as such debtor
shall be detained in prison at the suit of such Plaintiff for such

The allow- cause, the sùm of ten shillings, such payment to be rnade t
ance; and how the debtor or to the Gaoler in whose custody he is, for the usepayable. of such debtor, and in default of such paynent such debtor
Discharge if shall after service of a rule nisi or Judges' Summons, to be
not paid. obtained on oath of the default, be discharged from custody by

rule or order, unless sufficient cause to the contrary be shewn:
rso. Provided always that such discharge shall not, when the debtor

vas confined on mesne process, prevent the Plaintiff from pro-
ceeding to Judgment and execution against the body, lands or
goods according to the practice of the Court, and that such
discharge shall not, when the debtor was a prisoner in execu-
tion, be construed as a release or satisfaction of the Judgment
or other debt or demand for the non-payment whereof such
debtor was in custody, or to deprive the Plaintiff of any remedy
against the lands or goods of such debtor.

Debtor not CCXCVI. Whenever any such debtor shall apply for the
alboae t° weekly allowance, or to be discharged from custody for the
to his dis- non-payment thereof, it shall be lawful for the Plaintiff at whose
charge in de- suit he is confined, to file interrogatories for the purpose of dis-
fauit of pay-co
ment ahere covering any property or effects which such debtor may be
until he shall possessed of or entitled to, or which may be in the possession
have answer- or under the control of some other person for the use or benefited interro-a-f idb ri '- hinb
tories toue- of such debtor, or which such debtor, having been in possession
ing his pro- of may have fraudulently disposed of to injure his creditor, and

perty. to serve a copy of such interrogatories on such debtor, and
4 W. 4, c. 3. thereupon and until such debtor shall have fully answeredsuch

interrogatories upon oath to the satisfaction of the Court or
Judge, and filed his answers and given sufficient notice of
such fiing to the Plaintiff or bis Attorney, no rule or order for
the payment of such weekly allowance shall be made, or if
previously made no order for bis discharge for non-payment
thereof shall be made.

.iling in- CCXCVII. Where any such debtor shall have obtained the
tcrro;atorecs order for payrnent of the weekly allowance, the Plaintiff atto debtor, &- r or.a
2 G. 4, c S. whose suit he is confined may at any time file and serve such

interrogatories as aforesaid, and it shall be lawful for the Court
from which the process issued or a Judge as aforesaid, on
application of the Plaintiff, to stay further payment until the
debtor shall have sworn to and filed his answers, and have
given to the Plaintiff or his Attorney four clear days' notice
thereof.

Defendant in CCXCVIII. Whenever such debtor is a prisoner in close
custod custody in several suits or matters, !he must make all the
"ue.titien Plaintiffs in such suits or matters parties to his application for

the weekly allowance, and he shall only be entitled ýto one
weekly
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weekly sum of ten shillings, although he is in custody in to one anlow-
severai suits and matters ; and in any such case if the weekly ance, &c.

allowance be unpaid, the debtor shall have the sameright as
when he is in custody in one suit only, to be discharged frorn
custody in all the suits.or matters named in the order foi pay-
ment, and the Plaintiffs naned in suc.h order must all be made

parties on any application for the debtor's discharge on account
of non-payment, and all such Plaintiffs must jom i'n adminis- Interroga-

tering interrogatories to the Defendant, as if they were Plaintiffs tories in such

in one suit, and such Plaintiffs shall regulate amongthenselves case

the apportionment of the weekly allowance and the arrange-
ment for payment thereof.

CCXCIX. The Plaintiff in any suit shal be entitled to &llowance

recover from bis debtor all sums paid to him for weekly may re-
allowance while a prisoner on mesne process, and upon proof debtor as

of the amount of such payment before the proper taxing Officer, coss.
such sums shall be allowed as disbursements. in the suit and 4 W. 4, c. 3.

be taxed as part of the costs thereofm

CCC. Any debtor according to the intent and meaning of this Debtor in

Act, who shall have been confined in close custody in executiox prison over

for three successive calendar months, may, (rmay obta
at whose suit he is a prisoner or to bis Attorney,.fifteen days' no- his discharge
tice of bis intention to apply to be discharged from custody) upon on certam

proof of such notice, and upon making oath that he is not 5 W. 4p. 3
vorth five pounds exclusive of bis necessary weang apparel

an that of his family, and their beds and bedding and their
oinary household utensils, not exceeding in the whole the
value of ten pounds, and that he hath answered ail interroga-
tories which have been filed by the Plaintiff, and bath given
due notice of such answers (or if no interrogatories have been
served, that he hath not been served with any interrogatories),
apply to the Court from which the process on which lie is con-
fined issued, or to a Judge as aforesaid, for a rule or sunmons
to shew cause why he should not be discharged from custody,
and upon the return of such rule or summons, and where there
are interrogatories if the answers thereto are deemed sufficient
by such Court or Judge, sudh debtor shall be by rule or order
discharged from custody, and such discharge shall have the
same and no other effect as a discharge for non-payment of the
weekly allowance: Provided that the Court or Judge may on Proviso: for

the return of the rule or sumrmons, if the Plaintiff has already the interroga

filed interrogatories (whicb he is hereby authorized to do ix tories.

like manner as on an application for the weekly allowance),
and if further inquiry appears requisite for the ends of Justice,
allow to the Plaintiff a reasonable time to file farther interro-
gatories, and for the debtor to answer tbem before the rule or
summons be finally disposed of:. Provided also,:that the:Court Proviso
or Judge may rnake it, a condition of the debtor's discharge, Assigumentby

that he shall first assign and convey to the party at whose sut debtor maybe

ie is in custody any right or interest which he may have or be
12 presumed
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presumed to have in and to any property, credits and effeets
other than the wearing apparel, beds, bedding and household
utensils before mentioned, such assignment or conveyance to
be approved by jhe Court or Judge ; Provided lastly, that if it
shall appear that the debt for which such debtor is confined
was contracted by any manner of fraud or breach of trust, or
that he is confined by reason of any Judgment in an action for
breacli of promise of marriage, seduction, crininal conversa-
tion, libel or slander, the Court or Judge may order the Appli-
cant to be recommitted to close custody for any period not ex-
ceeding twelve calendar months and to be then discharged.

CCCf. The limits of each County and Union of Counties
in Upper Canada for judicial purposes, shall be and are hereby
declared to be the limits.of the Gaols of such Counties or
Unions of Counties respectively.

CCCII. The Sheriff of any such County or Union of Coun-
ties may take from any debtor confined in the Gaol thereof in
execution or upon mesne process, a bond with not less than
two or more than four sufficient sureties, to be jointly and
severally bound in a penalty double the amount for which such
debtor is so confined, conditioned that such debtor shall
remain and abide within the limits of such Gaol and shall not
depart therefrom, unless discharged from custody in the suit
or matter upon which he was so confined by due course of law,
and also that such debtor shall and vill during all the time
that he shall be upon the limits subject to such custody, ob-
serve and obey all notices, orders or raies of Court touching or
concerning such debtor, or his answering interrogatories, or
his returning and being remanded into close custody, and that
they will produce such debtor to the Sheriff when they or either'
of them shall be required, upon teasonable notice; and the
Sheriff may also require each surety when there are only two,
to rnake oath in writing,.to be annexed to the bond, that he is a
freeholder or householdei in sorne part of Upper Canada, stating
where, and is worth the sum for which the debtor is in custody,
(naming it) and fifty pounds more over and above vhat will
pay ail his debts, or where there are more than two sureties,
then that each surety shall make oath as aforesaid, that be is a
freeholder or householder as aforesaid, and is worth one half
the sum for which the debtor is in custody, (naming it) and
fifty pounds more, over and above what will pay all his debts.

CCCIII. Upon receipt of such bond, accompanied by an
affidavit of a subscribing witness of the due execution thereof,
and by the sureties' aflidavits of solvency, if required by the
Sheriff, it shall be lawful for the Sheriff to permit and allow

t the debtor to go out of close custody in Gaol, into and upon the
Gaol limits, and so long as such debtor shall remain within
the said limits without departing therefrom, and shal in ail
other respects observe, fulfil and keep on his part the condition

of
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of the said bond, such Sheriff shall not be hable to the

party at whose suit such debtor was conftned, in any action,
for the escape of such debtor from Gaol.

CCCIV. In case the Sheriff shall have good.reason to appre- I thesureties
hend that such sureties. or either of then, have, afier entering become insol.

into such bond, become insufficient to pay the amount seve- sherif &ay

rally sworn Io by them, it shall be lawful for hin again to arrest re-take the
the debtor, and to detain him in close custody, and the sureties debtor, &c.

of such debtor may plead sucharrest and detention in bar of any 1G V. c. 175.

action to be brougbt against then upon the bond so entered into

by them, and such plea if sustained -in proof shall wholly dis-

charge them from such action;* Provided always, that such p

debtor may again obtain the benefit of the Gaoi limits, on givimg 4 W. 4, . 10.

a new bond with sureties as aforesaid, to the Sheriff.

CCCV. Upon any breach of the condition of such bond, the n case of
party at whose suit the debtor is confined, may require the breach, Sherifr

Sheriff to assign the sane to hi, which assignment hall be Q®bre-

made in writing *under the seal of the Sheriff, and attested by in the son
at least one witness, and the assignee of the Sheriff or the and on dotm,

executors or administrators of such assignee, may maintain charged from
an action in his or their own naines upon such bond, which liability.e

action the Sheriff shal have no power to release ; but upon 11 G_ 4, c. ..

executing such assignment at such request, the Sheriff shall 16 V C. 175

be thenceforth discharged from all liability on account of the
debtor or his safe custody.

CCCVI. The sureties of any such debtor may surrender him Sureties may
into the custody of the Sheriff at the gaol, and it shall be tie make or ten-

duty of the Sheriff, his Deputy or Gaoler, there to receive suche a shurren

debtor into custody, and the sureties may plead such surrender debtor.

or an offer to surrender, and the refusal of the Sheriff, bis

Deputy or Gaoler to receive such debtor into custody at the

gaol, in bar of any action brought on the bond for a breach of
the condition happening after such surrender or tender and
refusal, and such plea, if sustained in proof, shall discharge Proviso.
them from any such action : Provided always, that such debtor 11 G. 4, c. 3.

may again obtain the benefit of. the limits on giving a new
bond with sureties as -aforesaid, to the Sheriff.

CCCVII. The party at whose suit any debtor is confined, Debtor on

may at any time while the debtor enjoys the benefit of the limit3 bound

limits, file and serve such interrogatories, to be answered by tert
such debtor in inanner aforesaid ; and in 'case such debtor shall

neglect or omit for the space of fifteen days next after service
thereof, to answer such interrogatories and to file the answers,
and'to give immediate notice of such filing to the party at whose
suit he is-in custody, or to the Attorney of that party, the Court
or a Judge as aforesaid, may make a rule or'order for such
debtor's being committed to close custody, and it shall be the

duty of the Sheriff on duenotice of such rmle or lorder, forthwith
12* to
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to take such debtor and re-commit him to close custody until
he shall obtain a rule of Court or Judge's order for again ad-
mitting him to the limits, on giving the necessary bond as afore-
said, (which rule or order may be granted un the debtor's
shewing that he has filed his answers to such interrogatories,
and has given to the Plaintiff or his Attorney ten days' notice
thereof, and of his intention to apply), or until he shall be
otberwise discharged by due course of law.

CCCVIII. The party at whose suit any debtor is confined in
execution, may, whenever such debtor shall take ihe benefit
of the limits, sue out any execution against bis lands or goods,
notwithstanding such debtor was charged in execution, and
such execution shall not be stayed, but shal be proceeded
with until executed, although such debtor bas been re-com-
mitted to close custody; Provided always, that the wearing
apparel of such debtor and that of bis family, and their beds
and bedding, and household utensils, not exceeding together
the value of ten pounds, and the tools and implements of the
trade of such debtor, not exceeding in value ,ten pounds, shall
be protected from such subsequent execution.

CCCIX. None of the foregoing provisions relative to the
weekly allowance, discharge from custody on account of in-
solvency or Gaol limits, shall extend or be applicable to debtors
who shall, at the same tùne be in custody upon any criminal
charge.

CCCX. Every person who shall upon any examination upon
oath or affirmation or in any affidavit made or taken in, any
proceedings under this Act, wilfally and corruptly give' false
evidence or wilfully and corruptly swear or alfiri any'thing
which shal be false and shall be thereof convicted, shall be
liable to the penalties of wilful and corrupt pejury.

And with respect to costs; Be it enacted as follows

CCCXI. Until otherwise ordered by rule of Court, the. costs
of Writs issued under the authority of this Act and of all other
proceedings under the same, shall be and remain as nearly as
the nature thercof will allow, the same as heretofore, but in no
case greater than those already established ; Provided always,
that hereafter no mileage shall be taxed or allowed for the ser-
vice of an'y Writ, paper or proceeding, without an affidavit
being made and produced to the proper taxing officer, stating
the sum actually disbursed and paid for such mileage, and the
name of the party to whom such, payment was made.

CCCXIL If the Plaintiff in any action of trespass or trespass
on the case brought or. to be brought in either of the said Courts
or in any county Court in Upper Canada, shall recover by the
verdict of a Jury less damages than forty shillings,, such Plaintiff

shall
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shall not be entitled to recover i respect of such verdict any cover no co.st
cosis whatever, whether the verdict be given on any issue tried if the verdict

or Judgment have passed by default, unless the Judgelor Pre- bor leu
siding otficer before whon such verdict shall be obtained shall shning, n-
immediately afterwards certify on the back of the record or of less the Judge
the writ of trial or. inquiry that the ac<tion-was really brought to er
try a right besides the right to recover damages for the trespass or
grievance in respect of which the action was brought, or that the
trespass or grievance in respect of which the action was brought,
was wilful and malicious: Provided always, that notbing ProwIot
herein contained shall extend or be construed to extendto extena to cer-
deprive the Plaintiff of costs in any action brought for a trespass taintrespases
or trespasses over any lands, wastes, closeq, woods, plantations
or inclosures, or for entering into any dwelling, ont building or
premises in respect to which notice not to trespass shall have
been previously served by or on behalf of the owner or occu-
pier of the land trespassed over, upon or left at the last reputed
or known place of abode of the Defendant in such action ; Pro- Proviso: as ta
vided also, that nothing in this section shall be construed to actions which

entitle any Plaintiff to recover costs as of an action brought I ben brought
a Superior Court in any case where by law his action might in an Inferior
properly have been brought in an inferior Court. Court.16 V. c. 175,

. 26.

And in order to enable the Courts and Judges to carry this
Act thoroughly into effect, and to enable them from time to
time to make rules and regulations, and to frame Writs and
proceedings for that purpose ; Be it enacted, as-follows•

CCCXIII. It shall be lawful forthe Judges of the said Courts Power to

or any four or more of them of whom the Chief Justices shall make resf r
be two, from ilme to time to make all such general rules and givino Act
orders for the effectual execution of-this Act, and of the inten- (1852s.223.)
tion and object hereof, and for fixing the costs to be allowed
for and in respect of the matters herein contained and the per-
formance thereof, and for apportioning the costs of issues, and
for the purpose of enforcingsuniformity of practice in the allow-
ance of costs in th:: said Courts, as in their judgrent shall
be i;ecessary or proper, and for that purpose to meet from time
to tirùe as occasion may require ; and it shall also be lawful To make fur-

for the said Judges, or any foar or more of them of whom the theralteations
ini mode or

Chief Justices shall be two, by any rule or order to be from pleading &c.
time to time by them made in Term or Vacation at any time
within five years after this Act shall come into force, to make
such further alterations in the tine and mode of pleading in the
said Courts and in the mode of entering and transcribing plead-
ings, judgments and other proceedings in actions at law, and in
the time and manner of objecting to errors in pleadings and other
proceedings, and in the mode of verifying pleas and obtaining
final judgment without trial in certain cases, asto them may
seem expedient, any thingin this Act to. the contrary notwith-
standing; and all such Rules, Orders or Regulations shall be Rules, &c., to
laid belore both Houses of the Parliament of this Province, if be laid before

Parliament

Cap. 43.1856.



182 Cap. 43. Common Law Procedure, U. C. 19 VIcT.

Parliament, Parliament be then sitting, immediately upon making the
and not to sarme, or if Parliament be not sitting, then within twenty days
have effect atrtenx etn h
for a ct after the next meeting thereof ; and no such Rule, Order or
tine there- Regulation, shall have effect until three months after the same
aer. shall have been so laid before both Houses of Parliarment, and

any Rule, Order or Regulation so made shall, frorn and afier
such time as aforesaid, be binding and obligatory on the said
Courts and on all Courts of error and appeal in this Province,
into which the Judgments of the said Courts or either of them
shall be removed, and be of like force and effect as if the provi-
sions contained therein had been expressly enacted by the Par-

Proviso: such liament of this Province : Provided 4lways, that it shall be
rules may be lawful for the Governor of this Province, by proelamalion, or

.haied in for either of the Houses of Parliament, by any resolution, at
part. any time within three months next after such Rules, Orders and
New. Regulations shall have been laid before Parliament, to suspend

the whole or any part of such Rules, Orders or Regulations,
and in such case the whole or sucli part thereof as shall be so
suspended, shall not be binding or obligatory on the said Courts

Proviso: ex or on any Court of error and appeal ; Provided also, that
isting power nothing herein contained shall be construed to restrain the au-
to make rules thority or limit the jurisdiction of the said Courts or the Judgesnot affected yo ii
(1852,s.223.) thereof, to make rules or orders, or otherwise to regulate and

dispose of the business therein.

As to issue, CCCXLV. Such new or altered writs andforms of proceed-
&c.,of new or ings may be issued, entered and taken, as may by the Judges of
altered writs. the said Court, or any four or more of them of wh.m the Chief

Justices shall be two, be deemed necessary or expedient for
giving effect to the provisions hereinbefore contaiged, and in
such forms as the Judges as aforesaid shall from time to time
think fit to order ; and such writs and proceedings shall be
acted on and enforced*in such and the same manner as writs
and proceedings of the said Courts are now acted upon and
enforced, or as near thereto as the circumstances of the case

As to existing will admit ; and any existin'g Nerit or proceeding, the form of
wrils ofwhich which shall be in any manner altered in pursuance of this Act,
the forai is shall, nevertheless be of the same force and virtue as if no al-allered by this .

Art. teration had been made therein, except so far as ihe effect
(1852,s.224) thereof may be varied by this Act.

This Act not CCCXV. Nothirg in Ibis Ac contained shah in any way
to affect jow- restrict or limit the powers now vested by law in any one of
ers given to teany Jue tn th udges of the Superior Courts of Iaw, sitting apart from theany Judge by
13 & 14 V. others of them, in Term lime, or.sitting in Chambers, but all
c. 51.
<15. 22 the powers conferred by an Act ofthe Parliament of this Pro-
(1852,s.224.)vince, passed in the Session held in the thirteenth and

fourteenth years of Her Majesty's Reign, and intituled, An Act
to confirm and give effect to certain rules and regulations made
by the Judges qf Her Majesty's Court of Error and Appeal for
Upper Canada, and for other purposes, relating to the powers
of the Judges, of the Courts of Law and Equity in that part of

the
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the Province, and the practice and decisions of certain of those
Courts, shall continue to be exercised by such Judges, and
shall extend o al l matters a nd questions to arise and be decided
under this Act, and wherever any po-wer is given by this Act
to the Court or a Judge, the words " a Judge " shall be held to
authorize any Judge of either of the said Superior Courts, to
exercise such power, altho' the particular proceeding may not
be in a cause pending in the Court whereof he is a Juage.

CCCXVI. It shall be lawful for the Judges of the Superior Judges maysit
Courts during each lerm to appoint one or more days within after term for

three weeks next ensuing the last day of such term, on which °he oe pr-

they will give Judgment; and such Superior Courts on the days judgment.
appointed may sit in Banc for the purpose only of giving Judg-
ment and of making Rules and Orders in matters which have
been moved and argued in such Courts respectively; and all
Judgments, Rules and Orders which shall be pronounced and
made on such days in pursuance of the authority hereby given,
shall have ihe same effect to all intents and purposes, as if
they had been pronounced or made in Terrn time.

CCCXVII. In citing this Act in any instrument, document or Short Title of

proceeding, it shall be sufficient to use the expression " The this Act.

Common Law Procedare Act 1856. (1852s. 225.)

CCCXVIII. And be it enacted, That from the time when this Acts and parts
Act shall commence and take eflect, the fourth, fifth, sixth Actarepeat-

seventh, eighth, ninth, fourteenth and thirty-fifth Sections of an
Act of the Parliament of Upper Canada, passed in the second
year of the Reign of the late King George the Fourth, intituled,
An Act to repeal part of and anend the laws now in force Part of Art ot

respecting the practice of Ris Majesty's Court of King's Bench U. C., 2 G. 4,

in this Province ; the whole of an Act passed in the fifty-ninth
year of the Reign ofthe late King George the Third, intituLed,
An Act to prevent the abatement of any action against a joint Act ofU. C.,

obligor or contractor or partner, on account of the other joint 59 G. 3, c. 25.

parties not being made defendants; the vhole of .an Act passed
in the Session of Parliament held in the fourth and fifth years
of lier Majesty's Reign, intituled, An Act to facilitate the Actof Canada,

despatch of business in the Court of Queen's Bench in Upper
Canada; the forty-fourth Section of an Act of the Parlia-
ment of this Province, passed in the eighth year of Her
Majesty's. Reign, intituled, An Act for the relief of insol- Part ofAct of

vent debtors in Upper Canada, and for other purposes therein , 48.
mentioned; the whole of an Act of the Parliament of this
Province, passed in the eighth year of Her Majesty's Reign,
intituled, An Act to allow the issuing of testatum Writs of Canada,
Capias ad respondendum in the several districts of Upper
Canada, and for other purposes therein mentioned ; the
twentieth, twenty-first, twenty-second, twenty-third, twenty
fourh, twenty-fifth, twenty-sixth, twenty-seventh, twenty-eight
thirtieth, thirty-first, thirty-third, thirty-fourth and thirty-sixth

Sections
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Sections of an Act of the Parliament of this Province, passed
Part of Act of in the twelfth year of Her Majesty's Reign, intituled, An ActCanada, 12 V. t aeo.utc

. 63.ake further provision for the Administration of Justice by
the establishnent of an additional Superior Court of Common
Lawc, and also a Court of Error and Appeal, in Upper Canada,
and for other,purposes; the first Section of an Act of the
Parliament of this Province, passed in the twelfth year of Her
Majesty's Reign, intituled, An Act to amend and extend the

Part of Act of provisions of the Act of this Province, intituied, ' An Act to
Canada, 12 V.' alloi the i.ssuing of testatun writs of capias ad respondendum

'zn the several districts of Upper Canada, and for other pur-
'poses therein rentioned;' the vhole of an Act of the
Parliament of this Province, passed in the Session hoiden
in the fourteenth and fifteenth years of Her Majesty's Reign,Act of Canada, intituled, An Act. to aller and setile the mode of proceeding

c. 14. in the action of Ejeciment; the whole of an Act of the Parlia-
ment of this Province, passed in the Session holden in the four-
teenth and fifteentl years of Her IMajesty's Reign, intituled,

Act of Canada, An Act to alter the period for holding certain Courts in the
11 % County of York; the whole of an Act of the Parliament

of this Province, passed in the Session holden in the four-
teenth and fifteenth years of Her Majesty's Reign, intituled,Act of Canada, An Act to provide a remedy ag-ainst absent Defendants;

14. 15 V.
c. o. the vhole of an Act of the Parliament of this Province, passed

in the sixteenth year of Her Majesty's Reign, intiiuled, An Act.
Act of Canada, to explain an Act intituled, 'An Act to provide a remedy against
16 V. c. 88. absent Defendants ;' the first twelve Sections inclusive, the

fifteenth, twenty-sixth, twenty-seventh, twenty-eighth and
twenty-ninth Sections of an Act passed in the sixteenth year of

Part H 1er Majesty's Reign, intituled, An Act toprovidefor the moreCanada, 16 V
c. 17. equal distribution of business in and to improve the practice

of the Superior Courts of Common Law in Upper Canada, and
for other purposes therein mentioned; the forty-third, forty-
fourth and forty-fifth Sections of an Act passed in the eighteenth

Part ofAct of year of Her Majesty's Reign, intituled, An Act to amend the
Canada, 18 V. Criminal Law of this Province; the whole of the Act of thec. 92. Parliament of Upper Canada, passed in the second year of the
Act of U. C., Reign of the late King William the Fourth, intituled, An Act
2W.4, c.5. to afford means for attaching the property of Absconding

Debtors ; the whole of an Act of the Parliament of Upper
Acf ,Canada, passed in the fifth year of the Reign of the late King
Ac r ,William the Fourth, intituled, An Act to continue and amend the

5 .4 law for attaching the property of Absconding Debtors; the
whole of an Act of the Parliament of this Province, passed in

ActofCanada, the twelfth year of Hler Majesty's Reign, intituled, An Act to
12 V. c. 67. reduce the expense of proceedings in Upper Canada against

the property of Absconding or Concealed Debtors; the whole
of an Act bf the Parliament of Upper Canada, passed in the
forty-fifth year of the Reign of the late King George the Third,

Act of U. C., intituled, An dAct for the relief of Insolvent Debtors; the45 G. 3, c. 7. whole of an Act of the Parliament of Upper Canada, passed;in
the secondyearofthe Reign of the late King George the Fourth,

intituled,
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intituled, An Act to make further regulations respecting the Act ofU. C.,
weekly naintenance of insolvent debtors ; the whole of an Act 2 G. 4, c. 8.

of the Parliament of Upper Canada, passed in the eigbth year
of the Reign of the late King George the Fourth, intituled, An Act oftIL C.,

Act for the further relief of Insolvent Debtors ; the whole of 8 -4 e-

an Àct of the Parliament of Upper Canada, passed in the fourth
vear of the Reign of the late King William the Fourth, iptituled,
Ain Act to afford relief to persons confined on mesne process; Act ofu. C.,
the whole of an Act of the Parliament of Upper Canada, passed 4 W. 4,z-

in the eleventh year of the Reign of the late King George the

Fourth, intituled, An Act to repeal and amend the laws now in Act ofU. C.,
force respecting the limits of the respective Gao/s in titis Pro- 1 U.4, c.3

vince; the whole of an Act of the Parliament of Upper Canada,
passed in the fourth year of the Reigo of the late King William
the Fourth, intituled, An Act to extend the limits assigned to the Act ofU. C.,

respective Gaols in this Province, and to afford to Plaintifs 4 W. 4, c. 10.

the means in sone cases of more effectually conmpelling the pay-
nment of debts due to them by Defendants in, execution; the
whole of an Act of the Parliament of Upper Canada, passed in
the fifth year of the Reign of the late King William the Fourth,
intituled, An. Act to mitigate the law in respect to inprisonment Ac1 of U. C.,

for debt ; the whole of an Act of the Parliament of this Pro- 5 W. 4, c. 3.

vince, passed in the Session held in the tenth and eleventh

years of the Reign of Her Majesty, intituled, An Act to amend Act ofcanada,
the law of imprisonment for debt in Upper Canada, together 10, Il V. c. 15.

with all other Acts or parts of Acts of the Parliament of Upper
Canada or of this Province, at variance or inconsistent with tne Other incon-
provisions of this-Act, shall be and the same are hereby re- sir-lent enact-

pealed, except so far as the said Acts or any of them, or any m"nts,
thing therein contained, repeal any former Act or Acts or any
part thereof, al] which last mentioned Act or Acts shall remain
and continue so repealed, and excepting also so far as the said Exception.
Acts or parts of Acts hereby repealed, and the provisions thereof
or of any of them, shall and may be necessary. for supporting,
continuing and upholding any writs that shall have been issued
or proceedings that shall have been had or taken before the
commencement of this Act, and any further proceedings taken
or to be taken thereon.

SCHEDULE A.

No. 1.-(Vide Section 16.)

WRIT OF SUMMONS WHEN THE DEFENDANT RESIDES WiTHIN THE

JURISDICTION.

Upper Canada, VICTORIA, by the Grace of God, &c.
County of 5 To C. 1). of in the County of

(SEAL.)

We command you that within ten d.ays after the service of this
Writ on you, inclusive of the day of such service, you do cause an Schedu1e-

appearance
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appearance to be entered for you in our Court of
in an action at the suit of A. B. ; and take notice that in defaultof your so doing the said A. B. may proceed therein to Judg.ment and Execution.

Witness, &c.

Ir. the margin.

Issued from the Office of the Clerk (or Deputy Clerk) of the
Crown and Pleas, in the County of

(Signed,) J. H., Clerk (or Deputy Clerk.)

Memorandum to be subscribed on the Writ.

N. B.-This Writ is to be served within six calendar months
frorn the date thereof, or if renewed, from the date of such
renewal, including the day of such date, and not afterwards.

Indorsements to be 'made on the Writ before the service thereof.

This Writ was issued by E. F., of ttorney
for the said Plaintift, or this Writ wàs issued in person by A.B., who resides at (mention the City, Town, incorporated or
other Village, or Township within which suck Plaintiff resides).

Also the indorsement required by the twenty-sixth Section ofthe Act.

Indorsement to be made on the Writ after service thereof.

This Writ was served by X. Y. on C. D., (the Defendant or
one of the Defendants) on the day of

one thousand eight hundred and

No. 2.-(Vide Section 22.)

WRIT OF CAPIAS.

Upper Canada, VICTORIA, &c.,
County of To the Sheriff of, &c.

(SEAL.)

We command you that you take C. D., if he shall be found
In your (County or United Counties), and him safely keep untilbe shall have given you bail in an action (on promise or of
debt, &c.,) at the suit of A. B., or until the said C. D. shall by
other lawful means be discharged from your custody: And we

do
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do further command you, that on execution hereof you do

deliver a copy hereof to the said C. D.; and We hereby require
the said C. D. to take notice that within ten days after execu-

tion hereof on him, inclusive of the day of such execution, he

cause special bail to be put in for him in ourCourt of

according to the warning hereunder written (or indorsed

hereon), and that in default of his so doing, such proceedings

may be had and taken as are mentioned in the said warning:
And We do furtber command you the said Sheriff, that imne-

diately after the execution hereof, you do return this Writ to

the said Court, together with.the manner in which you shall

have executed the same, and the day of the Execution thereof,

or if the same shall remain unexecuted and shall not be renewed

according to law, then that you do return the same at the

expiration of six calendar months from the date hereof, or of

the last renewal bereof, or sooner if you shall be required

thereto by order of the Court or of à-Judge.

Witness, &c.

In tMe margin.

Issued from the Office of the Clerk (or Deputy Clerk) of the

Crown and Pleas, in the County of

(Signed,) J. H. Clerk (or Deputy Clerk.)

Memorandum to be subscribed on the Writ.

N. B.-This Writ is to be executed within six calendar

months from the date hereof, or if renewed, then from the date

of such renewal, iveluding the day of sucli date, and not afier-

wards.

Warning to the Defendant.

1. If a Defendant being in custody shall be detained on this

Writ, or if a Defendant being arrested thereon shall go to prison
for want of bail, the Plaintiff may declare against any- such

Defend ant before the end. of the Term next after such arrest,

and proceed thereon to Judgment and execution.

2. If a Defendant having given bail to the Sheriff on the

arrest, shall omit to put in special bail conditioned for his sur-

render to the Sberiff of the County from which the Writ of

Capias issued, and to file the bail piece in the Office of the

Clerk or Deputy Clerk of the Crown and Pleas for the same.

County, the Plaintiff may proceed agiinst the Sheriff or on the

bail bond.

3. If a Defendant having been served with this Writ and not

arrested thereon, sha1l not enter an appearance within ten days
after
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after such service, in the Office of the Clerk or Depnty Cledcof the Crown from which the Writ issued, the Plaintif rayproceed to Judgment and execution.

Indorsement to be made on the Writ before te Service thereo.
This Writ was issued by E. F. of Attorey;

&c., as in form No. 1.

Bail for £ by affidavit% or by Judge's order, as thecase nzay be.

Ash the Indorsement required by the twenty-sixth Section of
ke Act.

Indorsement to be made on the Writ after execution thereof

This Writ was executed by X. Y., by arresting C. D., or asthw case may be, as to service on any Defendant, onthe day of one thousand eight hundredand

No. 3.-(Vide Section 35.)
WRIT wBERE TiE DEFENDANT BEING A BRITISR SUBJECT

RESIDES OUT OF UPPER CANADA.

Upper Canada, VICTORIA, &c.
County of To C. D., of

(SEAI..

1852. We command yon that within (here insert a suficient numberschedule i of days according to the directions in the Act,) day'sNo- 2- after the service of this Writ on you, inclusive of the day ofsuch service, you do cause an appearance to be entered foryou in our Court of , in an action at the suit ofA. B. ; and take notice that in default of your so doing, thesaid A. B. may, by leave of the Court or a Judge, proceedtherein to Judgment and execution.

Witness, &c.

In the margin.

Issued froin the Office of, &c., (as in foregoing cases.)
Memorandum 'to be subscribed on the Writ.

N. B.-This Writ is to be served within six calendar monthsfrom the date thereof, or if renewed, then from the date of suchrenewal, including day of such date, and flot afterwards.
Indorsements
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indorsements to be made on the Writ before the Service thereof.

This Writ is for service out of Upper Canada, and was
issued by E. F. of , Attorney for the Plaintiff, or
this Writ was issued in þerson by A. B. who resides at
(mentioning Plaintif 's residence, as directed in form No. 1.)

(Also the indorsement required by the twenty-sixth &ction of
the Act, allowing the Defendant two days less than the time
limited for appearance, to pay the debt and costs.

No. 4.-(Yide Section 36.)

WRIT WHERE THE DEF'ENDANT NOT BEING A BRITISH SUBJECT
RESIDES OUT OF UPPER CANADA.

Upper Canada, VICTORIA, &C.
County o To C. D., late of in the

County of

(SEL.)

We command you that.within days (insert. a is52.
suicient number according to the directions of the Act) after Schedke .
notice of this Writ is served on you, inclusive of the day of ° 3•
such service, you do cause an appearance to be entered for
you in our Court of in an action at the suit of A.B.; and take notice that in default of your so doing, the said
A. B. may, by leave of the Court or a Judge, proceed thereon
to Judgment and execution.

Memorandum to be subscribed on the Writ.

The same as on form No. 3.

Indorsement also as on form No. 3.

And in the margin.

Issued from the Office of, &c., (as inforegoing cases.)

Notice of the foregoing Writ.

To C. D., late of (the City of Hamilton, in Upper Canada,)
or (now residing at Buffalo, in the State of New York.)

Take notice that A. B., of , i the County of
Upper Canada, has commencedu action at- law agisttyon
C. D., in Her Majesty's Court of
that Court, dated the day ofo

Cr-
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A. D. one thousand eight hundred and , and youare required witbin days after the receipt of this
notice, inclusive of the day of such receipt, to defend the said
action, by causing an appearance to be entered for you in theOffice of the (Clerk or Deputy Clerk) for the County of ,to the said action, and in default of your so doing, the said A.B. may, by leave of the Court or a Judge, proceed thereon to
Judgment and execution.

(Signed,) A. B., the Plaintiff in person.
or

E. F., Plaintiff's Attorney.

No. 5.-(Vide Section 41.)

SPIECIAL NDORSEMENT.

(After the Indorsement required by the twenty-sixth Section of
the Act, this special Indorsement may be inserted.)

The following are the particulars of the Plaintiff's claim:
&Jadule .1

No. 4. 1851.
January 10.-Five barrels of Flour, at 20s........... 5 0
July 2.-Money lent to the Defendant.......... 30 0October 1.-A Horse sold to Defendant........... 25 0

£60 0
Paid.................. 7 10

Balance due........... £52 10
Or,

To Bread, (or Butcher's Meat,) supplied between the
1st January, 1851, and the lst January, 1852.... £40 0

Paid.................. 12 10

Balance due......... .. £27 10

(If any account has been delivered, it may be referred to with
ts date, or the Plaintif may give such a description of his claim

as on a particular of demand, so as to prevent the necessity of an
application for further particulars.)

Or,
£100, principal. and interest, due on a bond, dated the
day of conditioned for the payment of £200 and
interest.

Or,
£100; .principal and interest, due on a covenant contaified in a
deed dated the day of to pay £500 and
interest.

Or,
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Or,

£100, on a Bill of Exchange for that amount, dated the 2nd
February, 1851, accepted (or drawn or indorsed) by the De-
fendant, with interest and Notarial charges.

Or,
£100, on a Promissory Note for that amount, dated the 2nd
February, 1851, made (or indorsed) by the Defendant, with
interest and Notarial charges.

Or,
£100, on a Guarantee, dated the 2nd February, 1851, whereby
the Defendant guaranteed the- due payment by E. F., of goods
supplied (or to be supplied) to him.

(In all cases where interest is lawfully recoverable, and is not
above expressed, add " the Plaintiff claims interest on £
from the day of until Judgment.")

N. B.-Take notice, that if a Defendant served with this
Writ within Upper Canada, do not appear according to the
exigency thereof, the Plaintiff will be at liberty to sign final
Judgment for any sur not exceeding the sum above claimed
(with interest) and the sum of for costs, and issue.
execution at the expiration of eight days from the last day for
appearance.

No. 6.-(Vide Section 42.)

WRIT OF CAPIAS rN AN AcTIoN ALREADY COMMENCED.

Upper Canada, VICTORIA, &c.
County of To the Sheriff of, &c.

(SEAL.)

We command you, that . you take C. D., if he shall be
found in your (County or United Counties), and him safely
keep, until he shall have given you bail in the action (on pro-
mises or of debt, &c.), which A. B. has 'commenced against
him, and which action is now pending, or until the said C. D.
shall, by other lawful means, be discharged from your custody.
And we do further command you, that on exécution hereof
you do dehver a copy to the said C. D., and that immediatel
after execution hereof, you do return this writ to our Court of

'together with the manner in which you shall have
executed the same and the day of the execution hereof; and ifthe same shall remain unexecuted and shall not be renewed
according to law, then that you do so return the same at theexpiration of six calendar months from the date hereof, or of the
last renewal hereof, ·or sooner if you shall be*required thereto
by order of the said Court or a Judge. And We do hereby
require the said C. D., that within ten days after execution

hereof
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hereof on him, inclusive of the day of such execution, he causespecial bail to be put in for him in our said Court, accordgto the warning hereunder written or -indorsed hereon, and thatin default of his so doing, proceedings may be had and takeias are mentio~ned in the warning in that behalf.

Witness, &e.

In the margin.

Issued from the office of the (Clerk or Deputy Clerk), of theCrown and Pleas, in the Couniy of

(Signed,) J. B., (Clerk or Deputy Clerk

Memrandum to be subscribed on the Writ.

N. B.-This writ is to be exccuted within six calendar monthsfrom the date hereof, or if renewed, then from the date of suclhrenewal, ineluding the day of such date, and not afterwards.

Warning to the Defendant

1. This suit whieh was commenced by the service of a Writof Sumrnmons, will be continued and oarried on in like manieras if the Defendant had not been arrested on this Writ ofCapias.

2. If the Defendant having given bail to the Sheriff on thearrest on this writ, shall omit to put in special bail for hissurrender to the Sheriff of the County from which the Writ ofCapias issued, and to file the bail piece in the office of theClerk or Deputy Clerk of the Crown and Pleas for the Countyof , the .Plaintiff may proceed against the Sheriff oron the bail bond.

Indorsements to be made on the Writ before the execution tlereof.
1. This writ was issued by E. F. of, &c., (As in form No. 1).
2. Bail for £ by affidavit or by Judge's order, (as tlicase may be).

Aso the indorsement required by the twenty-sixîth section of teAct.

Indorsement to be made on the Writ after the execution thereof.
This Writ was executed by arresting C. D., (according btte faces,) on the day Of 18 , -

No. 7.
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No. 7.-(Vide Section 43.)

WRIT OF ATTACHMENT.

Upper Canada, VICTORI, &c.
County of To the Sheriffof, &c.

(SEAL.)

We command you, that you attach, seize and safely keep allthe reai and personal property, credits and effects, togetherwith ah evidences of title or debts, books of account, vouchersand papers belonging thereto, of C. D., to secure and satisfyA. B., a certain debt (or demand) of £ (the suet, sworn to)with his costs of suit, and to satisfy the debt and demand ofsuch other creditors of the said C. D. as shall duly place theirWrits of Attachment in your hands or othervwise lawfully notifyyou of their claim, and duly prosecute the same. And wealso command the said C. D., that within (thetime naned in the .Tudge's order or rule of Court,) days after theservice of this Writ on him, inclusive of'the day of such service,he do cause special bail to be entered for him in our Court of
, in an action to recover £ (the sum sworn to)at the suit of the said A. B.: And we require the said C. D. totake notice, that his real and personal property, credits andeffects in Upper Canada have been attached at the suit of thesaid A. B., and that in default of his putting in special bail asaforesaid, the said A. B. may, by leave of the Court or a Judge,proceed therein to Judgment and execution, and may sell theproperty so attached: And we command you, the said Sheriff,that as soon as you have executed this Writ you return thesame with the inventory and appraisement of vhat you haveattached thereunder.

Witness, &c.

In the margin.

Issued from the Office of, &c., (as inforegoing cases).

Memorandum to be subscribed on the Writ.

N. B.-This Writ is to be served within six calendarmonthsfrom the date thereof, or if reuiewed, then from the date of suchrenewal, including the day of such date, and not afterwards.

Indorsement to be made on the Writ before service thereof.

This Writ may be served out of Upper Canada, and wasissued b'yE.F.,Attorney, &c. (as on aWrit of Summons.)

18 No. 7,

Common Lawm Proce UI
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No. 7. (bis.)-( Tide Section 60.)

In the (Q. B. or C. P.)

On the day of A.D. 18

(Day of signing Judgment.)

Upper Canada, A. B., in his own person (or by hisSchcdzie .d to wit: Attorney) sued out a Writ of Summons againstC. D., indorsed according to The Common Law ProcedureAct, 1856, as follows:

(Here copy special Indorsement.)

And the said C. D. bas not appeared, therefore it is consjdered that the said A. B. recover against the sa
together with £ for costs of suit.

No. 8--(Vide Section 77.)

In the (Q. B. or C. P.)

1852. The day of , in the year of our Lord, 18Schedu .
No. 6. County of Whereas A. B. bas sued C. D. andto wit: affirms and denies,

(Here state the question or questions offact to be tried.)
And it bas been ordered by the Honorable Mr. Justiceaccording to The Common Law Procedure Act, 1856, that thesaid question shall be tried by a Jury, therefore let the sanebe tried accordingly.

No. 9.-(Vide Section 203.)

FoRu OF A RULE OR SUMMONS WHERE A JUDGMENT CREDITOR
APPLIES FOR EXECUTION AGAINST A JUDGMENT DEBTOR.

(Formal parts as atpresent.)
1852. C. D., to show cause why A. B., (or as the case may be,)&tedudc i should not be at liberty to enter a suggestion on the roll in anKo. 7. action wherein the said A. B. was Plaintiff and the said C. D-)Defendant, and wherein the said A. B. obtained Judgment for

against the said C. D., on theday of , that it rnanifestly appears to the Courtthat the said A. B. is entitled to have execution of the said
Judgment,
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Judgment, and to issue execution thereupon, and why the saidC. D. should not pay to the said A. B. the costs of this applica-tion to be taxed.

NOTE.-The above may be modged so as to meet the case of anapplication by or against the representative of a party to theJudgnî2 ent.

No. 10.--( Pide Section 204.)

FoRM OF SUGGESTION THAT THE JUDGMENT CREDITOR IS EN-TITLED TO EXECUTION AGAINST THE JUDGMENT DEBTOR.

And now, on the day of it is 1852suggested and manifestly appears to the Court, that the said sheduB. (or E. F., as executor of the last Will and Testament of the No 8said A. B., deceased, or as the case may be,) is entitled to haveexecution of the Judgment aforesaid, against the said C. D.(or aganst G. H., as executor of the last Will and Testamenof the said C. D., or as tMe case may be,) therefore it is consi-dered by the Court, that the said A. B., (or E. F., as suchexecutor as aforesaid, or as the case may be,) ought to haveexecution of the said Judgment against the said C. D., (oragainst G. H., as sue4 executor as aforesaid, or as the casemiay be.)

No. 1 I.-( Vide Section 205.)

FoRm 0F WRIT OF REvivoR.

VICTORIA, &c.,

To C. D., of GREETING
We command you, that within ten days after the service of 1852t1iis Writ upon you, inclusive of the day of such service, you' Sclwdule Aappear in oui Court of to shew cause why A. B., NO. 9.(or E. F., as execulor of the last Will and Testament of thesaid A. B., deceased, or as the case may be,) should -not haveexecution against you, (if against a representative, here insert,as executor of the last Will and Testament of de-ceased, or as the case may be,) of a Judgment whereby the saidA. B., or as the case may be, recovered against you, (or as thecase may be,) £ and take notice that in default-of yourdoing so, the said A. B., (or as the case may be,) may proceedta execution.

Witness, &c

No. 12.
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No. 12.-( Vide Section 221.)

EjEcTMENT.
1852. VICTORIA, &C.1

&khdule - To X., Y. and Z., and all persons entitled to defend the pos-No. 13. session of (describe the property witl reasonable certainty;) in the
Township of , in the County of , tothe possession whereof A. B., and C, some or one of themclaim to be (or to have been on and since the dayof , A. D., ) entitled, and to eject all other
persons therefrom. These are to wili and command you or
such of you as deny the alleged title, within sixteen days ofthe service hereof, to appear in our Court of , todefend the said property or such part thereof as you may be ad-vised, in default whereof Judgment may be signed, and youturned out of possession.

Witness, &c.,

No. 1.-(Vide Section 231.)

JUDGIENT IN EJECTMENT IN CASE OF NON-APPEARANCE.

In the Q. B., (or C. P.)

The day of , 18 (date of the Writ.)
1852.

Schedule A County f On the day and year above written, a Writ ofNO. 14. to wit: our Lady the Queen issued out of this Court inthese words, that is to say:

VICTORIA, &c., (copg the Writ,) and as no appearance hasbeen entered or defence made to the said Writ, therefore it isconsidered that the said (insert the names of thepersons in whomtitle is alleged in the Writ,) do recover possession of the land inthe said Writ mentioned, with the appurtenances.

No. 14.-(Yide Sections 231,:232.)

In the Q. B., (or C. P.)

On the day of , 18 , (date of the Writ.),
County of On the day and year above written, a Writ of

• 1852. to wit: our Lady the Queen issued out of this Court, inBeaue . these words, that is to say:
No. 15

VICTORIA, &c., (copy the Writ,) and C. D. has on the
day of , appeared by , his Attorney (or
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in person,) to the said Writ, and has defended for a part of the
land in the Writ mentioned, that is to say, (state the part,) and
no appearance bas been entered or defence made to the said
Writ, except as to the said part; therefore, it is considered that
the said A. B., (the Claimant,) do recover possession of the land
in the said Writ mentioned, except the said part, with the
appartenances, and that he have execution thereof forthwith
and as to the rest, let a Jury come, &c.

No. 15.-( Vide Section 232.)
In the Q. B., (or C. P.)

On the day of 18 (date of the Wit.)

Countyi of On the day and year above written, a Writ of 185.
to wit : our Lady. the Queen issued out of this Court, in &hdul i

these words, that is to say:

VICTORIA) &c., (Copy the Writ,) and C. D. has on the
day of , appeared by . his Attorney, (or
in person,) to the said Writ, and defended for the whole of the
land therein mentioned; therefore, let a Jury come, &c.

No. 16.-(Vide Section 234.)

Afterwards on the day of A. D.>
before Justice of our Lady the Queen, assigned to 1852.
take the assizes in and for the within County, come the parties Schedule i
within rnentioned, and a Jury of the said County being sworn
to try the matters in question between the. said parties, upon
their oath, say: that A. B. (the Claimant,) within mentioned, on
the day of , A. D.1 was and still
is entitled to the possession of the land within mentioned, as
in the Writ alleged; therefore, &c.

No. 17.-(Vide Section 254.)

In the Q. B., (or C. P.)

On the day of 18 (date of the Writ.)

County of On the day and year above written, a Writ of
to wit: our Lady the Queen issued out of this Court in ScMdid i

these words, that is to say:

VICTORIA, &c., (Co>py the Writ,) and C. D. has on the
day of , appeared by his Attorney, (or in

person,)

Cap. 43. .97
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person,) to the said Writ, and A. B. bas discontinued theaction; therefore, it is consideredthat the said C. D. be acquittedand that he recover against the said A. B., £ for bs costsof defence.

No. 18.--(Vide Section 256.)
In the Q. B., (or C. P.)

On the day of , 18 ,(date of Wr-it.)

1842. County of On the day and year above written, a Writ of
No. 19. to wit our Lady the Queen issued out of this Court, inthese words, that is to say:

VICTORIA, &c., (Copy of tie Writ,) and C. D. has on theday of , appeared by , his Attorney, (or ini
person,) to the said Writ, and A. B., has failed to proceed, totriat although duly required so to do ; therefore, it is consideredthat the said C. D. be acquitted, and that he do recover againstthe said A. B. £for bis costs*of defence.

No. 19.--(Vide Section 257.)

In the Q. B., (or C. P.)

The day of 18 (date of the Writ.)

1852 County of On the day and year above written, a Writ ofSchedule . to wit : our Lady the Queen issued out of this Court inNO. 20a these words, that is to say:

VICTORIA, &c., (copy the Writ,) and C. D. bas on theday of , appeared by , his Attorney, (orin person,) to the said Writ, and the said C. D. as confessed
the said action (or has confessed the said action as to part ofthe said land, that is to say : (state the part) ; therefore, it isconsidered that the said A. B. do recover possession of theland in the said Writ mentioned, (or of the said part of the saidland,) with the appurtenances, and £ , for costs.

No 20.
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No. 20.-(Vide Section 266.)

In the Q. B., (or C. P.)

The day of 18 , (date of Writ.)

Couniy of On the day and year above written, a Writ 1852.
to wit: of our Lady the Queen issued out of this Court, &hedul A

-No. 21.with a notice thereunder wriiten, the tenor of which Writ and N.21
notice follows in these words, that is to say

(Copy the Writ and notice, wtic/t latter may be asfollows:)

Take notice that you vill be required, if ordered by the
"Court or a Judge, to give bail by yourself and two sufficient
"sureties, conditioned to pay the costs and darnages which
"shall be recovered in the action."

And C. D. has appeared by ,his Attorney, (or in
person,) to the said Writ, and has beein ordered to give bail
pursuanf to the Statute, and'has failed so to do ; therefore, it is
considered that the said (landlord's nane,) do recover possession
of the land in the said Writ mentioned, with the appurtenances,
together with £ , for costs of suit.

SCHEDULE B.

FORMS OF PLEADINGS (Vide Section 140.)

ON CONTRACTS.

1. Money payable by the Defendant to the Plaintiff for (tilese 18.52.
words " money payable," &c., should precede mzoney counts like Schedule B
1 to 11, but need only be inserted in t/te first) goods bargained
and sold by the Plaintiff to the Defendant.

2. Work done and materials provided by the Plaintiff for the No. 2.
Defendant at his request.

3. Money lent by the Plaintiff to the Defendarit. No. 3.

4. Money paid by the Plaintiff for the Defendant at his re- No, 4.
quest.

5. Money received by the Defendant for the use of t e No. 5.
Plaintif.

6. Money found to be due from the Defendant to the Plaintiff No. 6.
on accounts stated between them.

7. A messuage and lands sold apd conveyed by the Plaintiff No. 7.
to the Defendant.

1856. Cap. 43,
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N.S9. 8. The Defendant's use by the PlainiiPs Permission of mes.suage and lands of the Plaintiff.

No.912. The bire of (as tMe case rnay be) by the Plaintiff let to hireto the Defendant.

ma. 1 . 10. Freight for the conveyance of the Plaintiff for the Defen.dant at bis request of goods in (sqjiips, &c.)
No. 14. 11. The demurrage of a (ship) of the Plaintiff kept on de-murrage by the Defendant.

No. 15. 12. That the Defendant on the day of A. Dbyh is Promissory Note now overdue, promised topay to the Plaintif £ (two) months after date, but didflot pay the same.

No. 16. 13. That one A, on, &c., (date) by his Promissory Note nowoverdue, promised to pay to the 1ý_efendant or order £ (two)months after date, and the Defendant indorsed the sa(e to thePlaintiff and the said Note was duly presented for paymentand was dishonored, whereof the Defendant had due notice,but did not pay the same.

N°. 17. 14. That the Plaintiff on, &c., (date) by bis Bill of Exchangenow overdue, directed to the Defendant, required the Defen-dant to pay to the Plaintiff £ (wo) inonths after date, andthe Defendant accepted the said Bill, but did fot pay the sae.
Nc. 18. 15. That the Defendant on, &c., (date , by his Bill of Ex-change Io A,' required A to pay to the Plaintiff £ (tico) monthsafter date, and the said Bill was duly presented for acceptanceand vas dishonored, of which the Defendant ead due notice,but did flot pay the same.

No. 19. 16. That the Plaintiff and Defendant agreed Io marry oneanother, and a reasonable time for such marriage has elapsed,and the Plaintif has alvays been ready and willing to marrythe Defendant, yet the Defendant has neglected and refused tomarry the Plaintiff.

o. 20. 17. That the Defendant by warranting a borse to be thensound and quiet to ride, sold the said horse o te Plaintif, yetthe said horse was fot then sound and quiet to ride.

No:;22. 18. That the Plaintiff and Defendant agreed by charter party§that the PlaintiffPs schooner called the Toroeo, sbould with ailconvenient speed sail to Hamilton, and that the Defendantshould there load her with a full cargo of four and other lawflmerchandize, which she should caro four and ther
deliver, on payment of frei ht ary to engsto and therefendant should be allowed four days for loading and four days
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for discharging, and four days for demurrage, if required, at
£ per day; and that the Plaintif did all things necessary
on his part to entitle him to have the agreed cargo loaded on
board the said schooner at Hamilton, and that the time for so
loading has elapsed, yet the Defendant made default in loading
the agreed cargo.

19. That the Plaintiff let the Defendant a bouse, being (de- No. 23.
signate it) for years to hold from the day of
A. D. at £ a year, payable quarterly, of which
rent quarters are due and unpaid.

20. That the Plaintiff by deed let to the Defendant a bouse, No. 24.
(designate it) to hold for seven years from the day of

A. D. and the Defendant by the said deed cove-
nanted with the Plaintiff, well and substantially to repair the
said bouse during the said terms (according-to the covenant,) yet
the said bouse was during the said term out of good and subs-
tantial repair.

FOR WRONGS INDEPENDENT OF CONTRACr.

21. That the Defendant broke and entered certain land of No. 25.
the Plaintiff called lot No. &c., and depastured the same
with cattle.

22. That the Defendant assaulted and beat the Plaintiff, gave No. 26.
hib into custody to a Constable, and caused him to be impri-
soned in the Common Gaol.

23. That the Defendant debauched and carnally knew the No. 27.
Plaintif's wife.

24. That the Defendant converted to his own use (or wrongly No. 28.
deprived the Plaintiff of the use and possession of) the Plaintif's
goods, that is to say-(mentioning what articles, as .for ins-
tance, household furniture.)

25. That the Defendant detained from the Plaintiff his titie No. 29.
deeds of land called lot No. &c. in &c. that is to say,
(describe the deeds.)

26. That the Plaintiff was possessed of a mil], and by reason No. 30.
thereof was entitled to the flow of a stream for working the
same, and the Defendant, by cutting the bank of the said
stream, diverted the water thereof away from the said mill.

27. That the Defendant having no reasonable or probable
cause for believing that the Plaintiff was immediately about to
leave Upper Canada with intent and design fo defraud the De-
fendant, maliciously caused the Plaintiff to be arrested and
held to bail for £

28.
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No. 32. 28. That the Defendant falsely and maliciosly sp6ke and

publishcd of the Plaintiff the words following, that is to say,wHe is a thief bf tere bc any special damage, here state it,wit suc/ reasonablie particularity as to give notice to the Defen-dant of the peculiar rcomplained of, as.for instance; where.by the Plaintif lost his situation as shopman in the employof -N.) O

No. 33. 29. That the Defendant falsely and maliciously published ofthe Plaintif in a newspaper called the words follo.win that is to say He is a regular prover under bank-had d tant meanig thereby that the Plaintiffhad proved, and was in the habit of proving, ficttious debtsagainst the estates of bankrupts, with the knowledge that suchdebts were fictitious.

CoMMENCEMENT OF PLEA.

No. 34. 30. The Defendant by his Attorney (or in person)
says (kere state the sabstance of lte .Plea.)

No. 35. 31. And for a second Plea the Defendant says (liere state tesecond Plea.)
Plea in Actions on coitracts.

No. 36. 32. That lie never was indebted as alleged. (N. B.-7d8plea is applicable to other declarations lice those nuribered ito

No. 37. 33. That he did fot promise as alleged. (Titis plea isapplicable to other declarations on simple contracts not on billsor notes, suc/ as those numbered 16 to 19. It would be objec-tionable to, use Ildid flot warrant"Ild ntaTe oayother appropriate denial.) agree, or any

No. 38. 34. That the alleged deed is not his deed.
No. 39. 35. That the alleged cause of action did not accrue withinyears (state the period of limitation applicable to thecase) before the suit.

No. 40. P6. That before action he satisfied and discharged thePlaintiff's dlaim by payment.

No. 41. 37. That the Plaintiff, at the commencement of this suit,was, and still is, indebted to the Defendant in an anount equalto (or greater than) the Plaintiff's claim for (state the cause afset off as in a declaration, see form ante,) which amount theDefendant is willing to set off against the Plaintiff's claim,(or, and the Defendant claims to recover a balance from hiePlaintiff.)
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38. That after the claim accrued, and before this suit, the No. 42.

Plaintiff, by deed, released the Defendant therefrom.

PLEAS IN ACTIONS FOR WRONGS INDEPENDENT OF CONTRACT.

39. That he is not guilty. No. 43.

40. That he did what is complained of by the Plaintiff's No. 44.
leave.

41. That the Plaintiff first assaulted the Defendant, who No. 45.
thereupon necessarily committed the alleged assault in his
own defence.

42. That the Defendant, at the time of the alleged trespass, No. 46.
was possessed of land, the occupiers whereof, for twenty years
before this suit, enjoyed, as of right and without interruption,
a way on foot and with cattle from a public highway over the
said land of the Plaintiff to the said land of the Defendant, and
from the ,said land of the Defendant over the said land of the
Plaintiff, to the said public highway, at ail times of the year, for
ihe more convenient occupation of the said land of the Defend-
ant, and that the alleged trespass was the use by the Defendant
of the said way.

REPLICATIONS.

43. The Plaintiff takes issue upon the Defendant's first, No. 48.
second, &c., pleas.

44. The Plaintiff as to the second Plea, says : (here state No. 49.
the answer to the plea, or in the following forns.)

45. That the alleged release is not the Plaintiff's deed. No. 50.

46. That the alleged release was procured by the fraud of No. 51.
the Defendant.

47. That the alleged set off did not accrue within six years No. 52.
before this suit.

48. That the Plaintiff was possessed of land whereon the No. 53.
Defendant was trespassing and doing damage, whereupon the
Plaintiff requested the Defendant to leave the said land, which
the Defendant refused to do, and thereupon the Plaintiff gently
laid his bands upon the Defendant in order to secure him,
doing no more than vas necessary for that purpose, which is
the alleged first assault by the Plaintiff.

49. That the occupiers of the said land did not for twenty No. 54.
years before this suit, enjoy, as of right and without interrup-
tion, the alleged way.

NEw
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NrW AsSIGNMENT.

o. 55. 50. The Plaintiff as to the and pleas, says,that he sues not for the trespasses therein admitted, but fortrespasses committed by the Defendant in excess of the allegedrights, and also in other parts of the said land, and on otheroccasions and for other purposes than those referred to in thesaid pleas.

if the Painteffreplies and new assigns, the new assignmentmay be as follows :
No. 56.

51. And the Plaintiff as to the and pleas, fur-ther says that be sues, not only for the trespasses in those pleasadmitted, but also for, &c.

If the Plaintif replies and new assigns to some of the pleaso. 5. and new assigns only to the other, the form may be as followg:
52. And the Plaintiff as to the and pleas, fur.ther says that he sues, not for the trespasses in. the

pleas (the pleas not replied to) admitted, but for the trespasseslr the pleas, (the pleas replied to) admitted, and alsofor, &c.

CAP. XLIV.

An Act to amend the Militia Law.

[Assented to 19th June, 1856.]
Preamble. HEREAS it is expedient to amend the Act passed in the18 .. eighteenth year of Her Majesty's Reign, and intituled,18 V C. 77 An Act to regulate the Militia of this Province and to reealthe Acts now in force for that purpose : Therefore, Her Maiesty,by and with the advice and consent of the Legislative Counciland Assembly of Canada, enacts as follows:
Nunber of 1. Notwithstanding any thing in the Act cited in theMilitary Dis- Preamble to this Act> the Commander in Chief May from timetricts may be
Csiy to time, by any Militia General Order, alter the division of theeither part or Province into Military Districts, and may, if he shall see fit,the Province. increase the number of such Districts beyond the number offine in either portion of the Province ; and to the MiltaryDistricts to be so constituted all the provisions of the said Actshall apply, and a Colonel and proper Staff Officers may beappointed in each of them.




