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which any such person may be committed as aforesaid, to re-
ceive such person and him safely to keep and detain in such
Common Gaol under his custody until discharged in due course
of law, or bailed in cases in which bail may by law be taken.

Certain Build- X, And be it enacted, That all such buildings and eréctions
:igig:dbéaols as may be iprovided by the Commissioners of Public works by
of suchpro-  direction of the Governor in Council for the holding of Courts
visional Dis- and for the safe custody of Prisoners in such Provisional
triets, Judicial Districts as aforesaid, shall for the time being be

deemed the Court Houses and Gaols of each of such Provisional

Distriets respectively. ‘

Any persons . X]. And be it enacted, That any Sheriff or other officer - of
:ﬂ'egea;e' any kind, whose duty it is or who may be legally required to
Jurors in the summon and return Jurors or persons to serve as Jurors, within
:?‘%i‘:‘;i";g‘m’ any of the said Provisional Districts, shall and may select,
" choose and return for such Jurors any of the inhabitants of
such Provisional Districts respectively, without reference to
the mode prescribed for selecting, balloting or returning sucli
Jurors by the Upper Canada Jurors Acts, or any other Act or
law which limits the choice of such officer or person in the
Proviso. selection of Jurors ; Provided always, that Juries de medietate
lingue, and Juries of a like nature, may be ordered by the
Court before which any canse or prosecution in any of the

said Provisional Districts may be pending.

Pablic Act. XH. And be it enacted, That this Act shall be a Public Act.

CAP. CLXXVII.

An Act to amend the Upper Canada Division Courts Act,
of one thousand eight hundred and fifty, and to extend
the jurisdiction of the said Courts.

[ Assented to 14th June, 1858. ]

Preamble, HEREAS by an Act passed in the Session held in the
thirteenth and fourteenth, years of Her Majesty’s Reign,
intituled, Az Act lo amend and consolidate the several Acts now
Act13& 14 In force regulating the practice of Division Courts 2n. Upper Ca-
V. ¢.53, cited. nada, and to extend the Jurisdiction thereof,and in this Act called:
Short title as- *° The Upper Canada Division Courts Act of 1850,” jurisdiction
signed to said s given, as therein mentioned, to the Courts holden under the
Act. said Act, to hold plea of certain claims and demands of debt,
account or breach of contract, or covenant, or money demand,
whether payable in money or otherwise, not exceeding Twenty-
five Pounds, and of claims and demands in actions of tort to
personal chattels, to-and including the amount of Ten Pounds ;
And whereas it is expedient to extend the provisions of the said
Act to all personal actions (except as hereinafter mentioned)

not exceeding Ten Pounds, and also to amend the said Act in
: the



-
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the manner hereinafter mentioned: Be it therefore enacted

by the Queen’s Most Excellent Majesty, by and with the

advice and consent of the Legislative Couneil and of the
Legislative Assembly of the Province of Canada, constituted

and assembled by virtue of and under the authority of an Act

passed in the Parliament of the United Kingdom of Great Britain

and Ireland, and intituled, Az Act to re-unite the Provinces of

Upper and Lower Canada, and for the Government of Canada, -

and it is hereby enacted by the authority of the same, That the Additional
jurisdiction of the several Division Courts in Upper Canada, powers.cor-
shall extend to, and the Judges of such Courts shall (in addition S G0
10 the powers and jurisdiction conferred upon them by the said :
Act,) have power, jurisdiction and authority to hold plea of, all

personal actions where the debt or damages claimed is not

more than Ten Pounds ; Provided always, that the said Division Proviso s
Courts shall not have cognizance of any action for any gam- p; . -
bling debt, nor for spirituous or malt liquors drunk in a tavern Courts not to
or ale house, or of any action brought on any Note of Hand the have cogniz-
consideration of which was any such debt, or for liquors drunk 2% of cer-
as aforesaid ; or of any action of ejectment, or in which the title

to any corporeal or incorporeal hereditaments, or to any toll,

custom or franchise shall be in question, or in which the validity

of any devise, bequest or limitation under any will or settle-

ment may be disputed, or of any action for malicions prosecu-

tion, or for any libel or slander, or for criminal conversation or

seduction, or breach of promise of marriage ; and the several.Powers and
powers and provisions of the said Upper Canada Division }3°10% ‘f
Courts Aect of 1850, and all Rules, Orders and Regulations 53, extended to
which have been or shall be made in pursuance of the same or 2ll cases cog-
of this Act, shall extend to all debts, damages and demands ’v’};ﬂe&{m"
which may be sued for in the said Courts under the extended )
jurisdiction given by this Act, and to all proceedings and

yudgments for the recovery of the same, or otherwise in relation

thereto, respectively, as fully and effectually to all intents and

purposes as the same respectively are now, or may be applicable

to the claims and demands within the present jurisdiction of

the said Courts.

Il. And be it enacted, That this Act and the said recited Thesaid Act "
Act shall be read and construed as one Aect, as if the several aﬂ% this Act
provisions in the said recited Act, not inconsistent with the jumed ee ae.
provisions of this Act, were repeated and re-enacted in this Act.

IIL. |And be it enacted, That there shall be payable on every Fees ayable
proceeding in the said Division Courts, and to the Clerks and to be those in
Bailiffs of the Courts, such fees as are set down in the Schedule T;hgdﬂef e
to the said recited Act, marked A: and if the fees on such 53. o
proceedings shall not be paid in the first instance by the plain- Payment how
tiff or party on whose behalf such proceeding is to be had, on enforeed.
or before such proceeding, the payment thereof may be enforced
by order of the Judge by such ways and means as any debt or
damages ordered to be paid by the Court can .be recovered :

' Provided

ki
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Provided always, that it shall be lawful for the Judge of every
Division Court, at the trial of any cause in the said Court, to
increase the fee for hearing any defended cause to a sum not
exceeding Ten Shillings, whether the debt, damages or subject
matter of the action is for a sum under or over Ten Pounds, or
for the sum of Ten Pounds.

IV. And whereas it is desirable to extend the law of Arbitra-
tion to Division Courts, Be it therefore enacted, That the Judge
holding any Division Court may, in any case, with the consent
of both parties to the suit, or of their agents, order the same,
with or without other matters within the jurisdiction of the
Court, in dispute between such parties, to be referred to arbi-
tration to such person or persons, . and in such manner and on
such terms as he shall think reasonable and just; and such
reference shall not be revocable by either party, except by con-
sent of the Judge ; and the award of the Arbitrator or Arbitra-
tors or Umpire, shall be entered as the judgment in the cause,
and shall be as binding and eflectual, to all intents and pur-

oses, as if given by the Judge : Provided that the Judge may,
if he shall think fit, on application to him within fourteen days
after the entry of such award, set aside such award so given
as aforesaid, or may with the consent of both parties, as afore-
said, revoke the said reference and order another reference to
be made in the manner aforesaid.

V. And be it enacted, That when any reference shall have
been made by any such order as aforesaid, either of the parties
to the suit may obtain from the Clerk of any Division Court a
Summons requiring the attendance before the said Arbitrator or
Arbitrators, of any witness resident within the County, or served
with Subpcena therein, with or without a clause requiring the
production of books, papers and writings in his possession or con-
trol, and that the method of compelling the attendance of a wit-
ness before the Arbitrator or Arbitrators or Umpire upon such re-
ference, shall be in the manner prescribed by the forty-eighth Sec-

Punishment of tion of the said Upper Canada Division Courts Act of 1850 ; and.
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parties making default in attendance, or refusing or neglecting
without sufficient cause, to produce any books, papers or
writings required by such Summons to be produced, may be
proceeded against and punished, in the manner provided for in
the forty-eighth Section of the said recited Act, for disobedience
of the Summons to a witness: And itshall be lawful for any
one of such Arbitrators to -administer an oath to the parties in
such suit, and to all other persons that may be examined before
such Arbitrator or Arbitrators, either on behalf of the plaintiff
or defendant, or to take their affirmation in cases where
affirmation is allowed by law instead of an oath; and every
person who in any examination upon oath, or solemn affir-
mation before any such Arbitrator or Arbitrators, shall wilfully.
or corruptly give false evidence, shall be deemed guilty of
perjury, and Tiable to the punishment which may, by law, be.
applicable to the crime of perjury. .

. I
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VI. And be it enacted, That so much of the Act passed in Part of Sta-
the eighth year of the Reign of Queen Anne, intituled, An Act t“lte,tgf A’i’“’
for the better security of rents and to prevent frauds committed 15 goosfp cen
by tenants, as relates to the liability of goods taken by virtue of in execution
any execution, shall not be deemed to apply to goods taken in lﬂg'_s‘:“
execution under the process of any Division Court, but the land~ course of land-
lord of any tenement in which any such goods shall be so taken, lord insuch
shall be entitled by any writing under his' hand or under the ¢
hand of his agent, to be delivered to the Bailiff making the
levy, (which writing shall state the terms of holding, and the
rent payable for the same) to claim any rent in arrear then due
to him, not exceeding the rent of four weeks when the tenement
is let by the week, and not exceeding the rent accruing due in
two terms of payment where the tenement is let for any other
term less than a year, and not exceeding in any case the rent
accruing due in one year ; and in case of any such claim being puty of Bailif
so made, the Bailiff making the levy shall distrain as well for distraining.
the amount of the rent so claimed, and the cost of such
additional distress, as for the amount of money and costs for
which the warrant of execution issued, and shall not proceed
1o sell the same, or any part thereof until after the end of eight
days at least next following after such distress taken ; and for cous to
every additional distress for rent in arrear, the Bailiff of the Bailifl.
Court shall be entitled to have as the costs of the distress,
instead of the fees allowed by the said Upper Canada Division
Courts Act of 1850, the fees allowed by an Act of the Parlia-
ment of the late Province of Upper Canada, passed in the first
year of Her Majesty’s Reign, intituled, Az Act to regulate the Actof U.C.
costs of levying distresses for small rents and penalties ; and if 1 V- 16.
any replevin be made of the goods so distrained, so much of f“ffe%‘ng“f
the goods taken under the said warrant of execution shall be ,e;lzﬁ‘fej_“‘e
sold, as will satisfy the money and costs for which the said
warrant issued, and the costs of the sale, and the surplus of
such sale, and the goods so distrained, shall be returned as in
other cases of distress for rent and replevin thereof; but no ex- Execution
ecution creditor under the said Upper Canada Division Courts ,cre[l;létor not
Act of 1850 or this Act, shall be satisfied his debt, out of the pro- 1o satisfied
ceeds of such execution and distress or execution only, ‘where lord is paid.
the tenant shall replevy, until the landlord who shall conform
to the provisions of this Act shall have been paid the rent in
arrear for the periods hereinbefore mentioned.

VII. And in amendment of the one hundred and second Sec. 102, of
Section of the said Upper Canada Division Courts Act of 1850, 13&14 V. c.
Be it enacted, That if any claim shall be made to or in respect PJ neet
of any goods or chattels, property or security taken in execution g, :;';,",’f:i;g
or attached under process of any Division Court, or in respect to goods or
of the proceeds or value thereof, by any landlord for rent, or by chttels seized
any person not heing the party against whom such proceeding cesds tfef:;’;-,
has issued, it shall be lawful for the Clerk of the Court, upon be made by
application of the officer charged with the execution of such 2‘,";@“‘&:’ q
process, as well before as after any action brought against ﬂ§uch party.

officer,
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officer, to issue a Summons calling before the Court out of
which such process shall have issued or before the Court holden
for the Division in which the seizure under such process shall
have been made, as well the party issuing such process as the
party making such claim ; and thereupon any action which
shall have been brought in any of Her Majesty’s Superior
Courts of Record at Toronto, or in any Local or Inferior Court,
in respect of such claim, shall be stayed, and the Court in
which such action shall have been brought, or any Judge thereof,
on proof of the issue of such Summons, and that the goods and
chattels, property or security were so taken in execution or upon
attachment, may order the party bringing such action to pay
the costs of all proceedings had upon such action after the issue
of such Summons out of the Court, and the Judge of the Court
shall adjudicate upon such claim, and make such order be-
tween the parties in respect thereof and of the costs of the pro-
ceedings, as to him shall seem fit: and such order shall be
enforced in like manner as any order made in any suit brought
in such Court, and such order shall be final and conclusive be-
tween the parties.

InwhatDivi- ~ VIII. And be it enacted, (notwithstanding any thing con-

it mi‘;,"baeny tained in the Upper Canada Division Courts Act of 1850,) That

enteredand  all suits cognizable in a Division Court may be entered and

tried. tried in the Court holden for the Division in which the cause of
action arose, or in the Court holden for the Division in which
the Defendant, or where there shall be more than one Defen-
dant, wherein one of the Defendants shall dwell or carry on
his business at the time of the action brought, or, by leave of
the Judge, according tothe provisions contained in the next
Section, in the Court holden for any division (whether in the
same or in an adjoining County) adjacent to the Division in
which the Defendant is resident.

Recital, I1X. And whereas in certain Divisions, the places fixed for
holdim?r the ‘sittings of the Courts, and the offices of the Clerks
thereof, may be situate at an inconvenient distance from the
place of residence of certain parties residing in such Divisions,
while a Division Court is held in the same or in an adjoining
County more convenient for such parties, and it is desirable
that procedure in the said Division Courts should be made as
casy and inexpensive as may be to the suitors; Be it therefore

A suitmay _ enacted, That any suit cognizable in a Division Court may, by

be entered and Jeave of the Judge of the Court in which such suit isto be

gff,;';ggggal_ brought, be entered and tried in any Court, (whether holden for
ly designated a Division in the County in which the defendant resides, or
by t}llle Cudge holden for a Division in an adjoining County,) in which the said

f,{ e at Judge shall specially order such suit to be entered and tried :

to be brought and upon such order made, the defendant shall be liable to be
sued in accordance therewith in any adjoining Division Court,

. wheéther situate in the County in which he resides, or an ad-
joininig County ; and every such suit may be entered, tried and

proceeded
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proceeded with in the same manner to all intents and purposes,
as if the cause of action for which the same shall be brought,
had arisen within the Division of the Court in which leave
shall be so obtained as aforesaid to enter it, and the defendant
were a resident therein.

X. And be it enacted, That it shall be lawful for the Gover- The Governor
nor of this Province, to appoint and authorize five of the Judges may éppl’int
of the County Courts in Upper Canada, to frame such general Guy yadas
rules as to them shall seem expedient, for and concerning the 1o frame rules
practice and proceedings of the Courts holden under the au- {]. practice for
thority of the said Upper Canada Division Courts Act of 1850, C;u‘fgfwhich
and for the execution of the process of such Cowrts, and in being approv-
relation to any of the provisions of the said Act, or of this Act, ?ﬁslg;:mg“’f
or of any Act to be hereafier passed; asto which there may three J‘;dges
have arisen doubts, or may have been conflicting decisions in of the Supe-
the said Division Courts, or as to which there may hereafter gg‘;ﬁ‘;‘f}f_“
arise doubts, and also to frame forms for every proceeding for yonto, shall be
which they shall think it necessary that a form should be pro- valid.
vided ; and all such rules, orders and forms as aforesaid, shall
be certified to the Chief Justice of Upper Canada, under the
hands of the County Judges so appointed and authorized, or of
any three of them, and shall be submitted by the said Chief
Justice to the Judges of the Superior Courts of Common Law
at Toronto, orto any four of them, and such Judges of the
Superior Courts (of whom the said Chief Justice or the Chief
Justice of the Cowrt of Common Pleas at Toronto, shall be one)
may approve or disallow, or alter or’ amend such rules or
orders, and such of the rules as shall be so approved by such of
the Judges of the Superior Courts, shall have the same force
and effect as if the same had been made and included in this
Act; and in any case not expressly }_)rovided for by the said Rule in cases
Upper Canada Division Courts Act of 1850, or by this Act, or unprovided
by the said rules, the general principles of practice in the o~
Superior Courts of Common Law at Toronto, may be adopted
and applied in the discretion of the Judge, to actions and pro-
ceedings in the Division Courts ; and the contingent expenses Expenses of
connected with the framing and approval of such rules, and making and
the printing thereof, shall be paid out of the General Fee Fund E;ﬁt;’;‘fdfule"
of the Division Courts : Provided always, that all rules and proviso,
forms already legally made and approved and in force, shall,
as far as applicable, remain in force until it is otherwise or-
dered : and Provided further, that copies of all such Rules pygyiso.
made and approved of as herein provided, shall be forwarded
by the Judges making the same, to the Governor of this Pro-
vince, to be by him laid before each House of the Legislature.

XI. And be it enacted, That in case any Judge before whom Jury may be
‘a suit shall be tried in a Division Court, shall think it proper had for trying
to have any fact or facts controverted in the cause tried by a 3;‘%:;%8
Jury, in'such case a Jury of five persons present shall be re- Judge shall

turned instantly by the Clerk of the Court, to try such fact o think ought to
facts "¢ 50 med-
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facts as shall seem doubtful to such Judge, and the Judge may
proceed to give judgment on the verdict of such Jury, or grant
a new trial on the application of cither party in the same way
and under similar circumstances as new  trials are granted in

Fee. other cases on verdicts of Juries ; and for the returning of such
‘ Jury the Clerk shall be entitled to a {ee of One Shilling and
Toviso: Thrce Pence, and no more ; Provided always, that nothing

g:gfgi:gtoﬂ of herein contained shall extend, or be construed to extend to

Wffonted. affect the sole jurisdiction of the Judge in cases in which a
Jury has not been legally demanded by the parties, but as
heretofore in such cases, the Judge holding such Courts, shall
be the sole Judge of all actions brought in the Division Courts,
and shall determine all questions as well of fact as of law in
relation thereto.

Recital. XII. And whereas there is no provision in the said Upper
Canada Division Courts Act of 1850, requiring Clerks and
Bailiffs to give security for accounting for, and for the due
payment of fees, fines and moneys received by them respect-
ively in the performance of their several duties ; Be it therefore
Clerksand . enacted, That every Clerk and Bailift of a Division Court who
ﬁ*;?ﬁg:;‘f‘; may receive any fees, fines or moneys in the execution of his
give security. duty, shall give security by entering into a bond to Her Majesty,
Her Heirs and Successors, in such sums, with so many sureties
and in such form as the Governor of this Province shall see
reason to direct for the due accounting for and payment of all
fees, fines and moneys received by them respectively, by virtue
of their respective offices, under the said Act, or under this
Act, or under any Act to be hereafter passed, and also for the

Proviso : due performance of the duties of their several offices ; Provided
tCO‘l'ie}mts €0~ always, that nothing herein contained shall affect or be con-
o strued to affect the validity of any covenant entered into, under

under s. 22 of ~ Al
13%¢14 V.  the Upper Canada Division Courts Act of 1850, or the remedy

¢- 53, and given thereunder to persons suffering damages by the default,

bonds, &e. not P . > _ <o

invalidated. ~breach of duty, or misconduct of any Clerk or Bailiff, or affect
or be construed to affect any bond or security heretofore legally.
given by any County Treasurer, or any Clerk or Bailiffof a
Division Court.

ClerksofDi- . XIII. And be it enacted, That the Clerk of each Division
fgsxﬁ:kgz‘;’t‘s.’_ Court shall, in the month of January, in each year, make
yearly, lists of Out a correct list of all sums of money belonging to suitors
moneys paid -in the Court, which shall have been paid into Court, and
;‘mg&‘g and wwhich shall have remained unclaimed for six years before.
during a cer- the last day of the month of December then last past, spe-
tain time ;3 cifying the names of the parties {or whom or on whose account
Listtobe - the same were so paid into Court; and a copy of such list
postedupand 211 be put up and remain during Court hours in some conspi-
claimed, after cuous part of the Court House or place where the Couxt is held,,
?o“‘;“;‘)nff‘e’;‘e’ and at all times in the Clerk’s Office : and all sums of money
Fn. which shall have been paid into Court to the use of any suitor
or suitors thereof, and which shall have remained unclaim;_:d:

or
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for the period of six years after the same shall have been paid
into Court, or to the Officers thereof, and which are now in the
hands of the Clerk or Bailiff, and all further sums of money
which shall hereafter be paid into Court, or to the Officers
thereof; to the use of any suitor or suitors, shall, if unclaimed
for. the period of six years after the same shall have been so
paid, be applicable as part of the Generai Fee Fund of the
Divison Courts, and be carried to the account of such fund,
and paid over by the Clerk or Officer holding the same, to the
Treasurer of his County, and no person shall be cntitled to
claim any sum which shall have remained unclaimed for six
years, but no time during which the person entitled to claim
such sum shall have been an infant or feme covert, or of unsound
mind, or out of the Province, shall be taken into account in
estimating the six years.

781

Provision as
to infants, &c.

XIV. And be it enacted, That from and after the commence- aeion against
ment of this Act, no action shall be brought against any Bailiff Baliff, not to

of a Division Court, or against any person acting by the order
and in aid of any Bailiff, for any thing done in obedience to
any warrant under the hand of the Clerk of the Court and the
Seal of the Court, until demand hath been made, or left at the
residence of such Bailiff, by the party intending to bring such
action, or by his Attorney or Agent in writing, signed by the
party demanding the same, of the perusal and copy of such
warrant, and the same hath been refused or neglected for the
- space of six days after such demand ; and in case after such
demand and compliance therewith, by shewing the said war-
rant to and permitting a copy to be taken thereof by the party
demanding the same, any action shall be brought against such
Bailiff or other person acting .in his aid, for any such cause as
aforesaid, without making the Clerk of the Court who signed
or sealed the said warrant defendant, then, on producing or
proving such warrant, at the trial of such action, the Jury
shali give their verdict for the defendant, notwithstanding any
defect of jurisdiction or other irregularity in or appearing by
the said warrant ; and if such action be brought jointly against
such Clerk, and also against such Bailiff or person acting in
his aid as aforesaid, then on proof of such warrant, the Jury
shall find for such Bailiff, and for such person so acting as
aforesaid, notwithstanding such defect or irregularity as afore-
said ; and if the verdict shall be given against the said Clerk,
then, in such case, the plaintiff shall recover his costs against
him, to be taxed in such manmner, by the proper officer, as to
include the costs such plaintiff is liable 1o pay to the defendant
for whom such verdict shall be found as aforesaid ; and in any
action to be brought as aforesaid, the defendant may plead the
general issue, and give the special matter in evidence at any
trial to be had thereupon.

XV. And be it enacted, That in construing this Act, the
word “ landlord ” shall be understood to include the person
entitled

4
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entitled to the immediate reversion of the lands, or, if the pro-
perty be held in joint tenancy, coparcenary or tenancy in com-
mon, shall be understood to include any one of the persons
entitled to such reversion ; and the word * agent,” shall be
understood to mean any person usually employed by the land-
lord in letting of lands or in the collection of the rents thereof,
or specially authorized to act in any particular matter, by
writing under the hand of such landlord.

XVI. And be it enacted, That when a Junior County shall
separate from a Senior County or Union of Counties, the
Division Courts of such United Counties as were before the
separation of such Junior County {from such Union of Counties
wholly within the territorial limits of such Junior County shall
be, remain and continue Division Courts of such Junior County
until the Justices of the Peace ol such Junior County,
in General Quarter Sessions assembled shall declare and ap-
point the number, limits and extent of the divisions for Division
Courts within the limits of such Junior County, and all pro-
ceedings and judgments had and taken therein until the new
Division shall come in force shall be, remain and continue
proceedings and judgments of the said Division Courts respec-
tively ; and all such Division Courts shall be known as
Division Courts of such Junior County by the same numbers
respectively, as they were known while the said Division
Courts were Division Cowrts of any such Union of Counties,
until they are altered by the Justices of the Peace of such
Junior County as herein provided.

XVIl. And be it enacted, That whenever the Justices of the
Peace of any County in Upper Canada, in General Quarter
Sessions assembled, shall alter the number, limits and extent
of the Division Courts within such County, all proceedings
and judgments had and taken in any Division Court before
the day when such alteration is to take effect, shall be continued
and prosecuted in such Division Court of such County as the
Judge of the County Court of the County in which such alter-
ation is made shall order and direct ; and all proceedings and
judgments which shall be continued and prosecuted in any
such Division Court, by the order ot direction of the Judge of
the County Court as aforesaid, shall be considered and are
hereby declared to be proceedings and judgments of the said
Division Court to which they shall be so transferred, and shall
be as valid and effectual to all intents and purposes as if such
proceedings and judgments had been commenced, prosecuted
and obtained in the Division Court to which they shall be so
transferred by the Judge.

XVIII. And whenever a Junior County shall be separated
from a Union of Counties, or the proceedings of any of the
Division Courts of a Senior County be transferred to-any other
Division Court within the said County, upon the order or

direction
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direction of the Judge thereof as hereinbefore provided, the another o be
Clerks or other Officers of such Division Courts, or any of delivered over
them, in whose possession shall be held any writs, papers or & St person
documents connected with or appertaining to any such Court chall direct.
or the business thereof, shall deliver up the said writs, papers :
or documents, or any of them, to such person or persons as the

Judge of the said County Court shall order and direct ; and

any person or persons who shall refuse to deliver up such

writs, papers or documents, or any of them, to such person or

persons as the Judge of the County Court shall order or direct,

shall be liable to be proceeded against in the same manner

as persons wrongfully holding papers and documents under

the provisions of the thirteenth Section of the said Upper

Canada Division Courts Act of 1850. '

XIX. And be it enacted, That whenever after separation of Case of a
any Junior County from any Union of Connties, it shall happen Division being
that the territorial limits of any of the Division Courts of the BriY 2%
former Union of Counties shall be partlywithin the limits of the partly ina
Junior County and partly within the limits of the Senior County, J lg“m‘tgf"}"“!
then and in such case all proceedings, processes, snits, orders ‘szr?m:j’, are
and judgments which are commenced in such Division Courts provided for.
of the former Union of Counties, shall and may be continued and
prosecuted to completion in the Division Court where the pro-
ceedings were originally commenced, or in such other Division
Court of the said Senior County, as the Judge of said Senior
County shall order and direct ; and the Clerks and other Officers
of the said Division Courts of the said Senior County, in whose
possession may be held any writs, papers or documents con-
nected with or appertaining to any such Court or the business
thereof, shall deliver over the same to the Clerk of such Division
Court of such County as the Judge thereof shall orderand direct.

XX. And be it enacted, That at the first Sittings of the Gene- Justices to di-
ral Quarter Sessions of the Peace for any Senior County, after vide Junior
the issue of any proclamation for separating a Junior from a gf;;";i{l?,fgs
Senior County, the Justices there present, shall declare and inQ.s.
appoint the number, (not less than three, nor more than twelve,)
limits and extent of the several Divisions within such County
or Counties and the time when such change of Divisions shall
take effect : Provided always, that if the Justices shall not or proviso : but
may not have made such change of Divisions at such first Sitt- such division
ings of the Quarter Sessions, which may have taken place after ol :’%mfde
the issuing of such proclamation, it shall be lawful for them to sitting

4 1 9 a Oor them 10 guent sitting.
do so at any other Sittings of such Court, but a less number of
Justices shall not have power to rescind or alter any resolu-
tion or order made by a greater number under the provision of
this Section. -

XXI. And be it enacted, That if any Collector shall neglect Penalty on
or refuse, for tiie space of six days after demand made in writ- gclzlc]:i;mfonfi}-
ing, to furnish the Clerk of the Division in which the Township, nish Lit of

Town,
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Town, City or Ward for which he is a Collector, is wholly or
in part situate with a correct list of the names of persons liable
to serve as Jurors in the  Division Court, according to the pro-
visions of the thirty-fifth Section of the Upper Canada Division
Courts Act of 1850, it shall be lawful for the said Clerk to issue
a Summons to be served on the said Collector, requiring him to
appear at the then next sitting of the said Division Court, to
show cause why he hath refused or neglected to comply with
the provisions of the said Section, and which said Summons
shall be personally served on the said Collector three days at
least before the sitting of the said Court, and upon proof of the
service of such Summons, it shall be in the power of the said
Judge holding the said Division Court, to inquire into the said
neglect or refusal in a summary manner, and impose such fine
upon the said Collector, not exceeding Five Pounds, or give
further time to the Collector as he shall deem just, and also to
make such order for the payment of the costs of the proceedings
by the Collector as to the said Judge may seem meet, and all
orders made by the said Judge for the payment of any fine or
costs, shall be enforced by such ways and means against the
said Collector as is provided for enforcing Judgment in the
said Courts : Provided always, and it is hereby declared and
enacted, That no person shall be compelled to serve as a Juror
in any Division Court who is by Law exempted from serving
as a Petty Juror in any of the Superior Courts of Record in
Upper Canada.

XXII. And be it enacted, That in any Division Court from
and after the passing of this Act, in any case of debt or contract
brought for a demand not exceeding Forty Shillings, in which
the Plaintiff shall give sufficient evidence to satis?y the Judge
that the Defendant has become indebted to such Plaintiff, but
the Plaintiff shall not have evidence to establish the particular
amount, it shall be lawful for the Cowrt in its discretion to
examine the Plaintiff on his oath, touching the items of such
account, and to give judgment thereupon accordingly, and such
Judge may also under like circumstances examine the Defen-
dant as to the amount of any payment or set off in any such
case, and may give judgment accordingly for such Defendant.

XXIII. And be it enacted, That for and notwithstanding any
thing contained in the Statute passed during this present Ses-
sion of Parliament, intituled, An Act to repeal the Acts therein
mentioned, and to improve the Law of Evidencein Upper Canada,
it shall and may be lawful for the Judge holding any Division
Court in Upper Canada, to require the Plaintiff or Defendant
in any cause or proceeding brought or taken before him in such
Cout, to be examined under oath (or solemn affirmation) when-
ever such Judge may think it conducive to the ends of Justice,
that such examination should be so had and taken.

XXIV,
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XXIV. And be it enacted, That the orders, decisions and Judgments,
judgments of the several Courts of Requests existing in Upper &, of former
Canada, in force on the thirtieth day of November, one thousand q\?ests:)tobee-
eight hundred and forty-one, and still unsatisfied, shall be, and dealt with as
shall be taken to have been orders, decisions and judgments *g:“dg’?el’)‘¥sr.
of the several Division Courts, to the Clerks of which the books, sign Coutte.
papers and documents connected with the business of such
Courts of Requests have been delivered by order of any Judge
of a Distriet or County Court in Upper Canada, and such orders,
decisions and judgments shall be carried out and enforced in
the same manner as similar proceedings in such Division
Courts ; Provided always, that no proceedings shall hereafter proviso.
be taken by anyJudge of a County Court to carry out and enforce
such orders, decisions or judgments, unless he is satisfied by
the oath of the party, and such other evidence as he may
require, (all of which to be reduced to writing,) that it is just
and agreeable 1o equity and good conscience that the same
should be enforced.

XXV. And be it enacted, That in addition to the salary Additional
which may now by law be paid to the several County Judges 2::(‘,;‘1‘?;’5‘6
in Upper Canada, a further sum, not exceeding Fifty Pounds a perannum,
year, may be paid to each of such Judges, as an indemnity for may ;’io al-
his travelling expenses, to be paid in the same manner and Cyypy
out of the same funds as the salaries of such Judges are now Judges for
payable by law ; and the Governor of the Province may at all travelling
times issue his Warrant in favor of the County Treasurer for an P
amount to make up the deficiency of the salary and indemnity
for travelling expenses of the Judge of any such County, and
the amount of such Warrant shall be charged upon the Con-
solidated Revenue Fund of this Province : Provided always, proviso: con-
that in fixing the amount to be allowed to each of such Judges, siderations
as an indemnity for travelling expenses, due regard shall be :‘Il’:é‘;i‘]}.};ﬂ‘
had to the extent, population, amount of business and other ance shall be
circumstances of the several Counties and Divisions, and the fixed.
remuneration for the purpose aforesaid to be paid to the said
Judges, not exceeding the said sum of Fifty Pounds annually,
may be increased or diminished by the authority of the
Governor in Council ; but nothing herein contained shall be
construed to make it necessary to fix any such allowance for
iravelling expenses to the Judge of any County, unless the
Governor in Council shall be satisficd that under the provisions
hercin contained the same ought to be made.

XXVI. And be it enacted, That the Judge holding any JFudge may
Division Court in Upper Canada shall have power, if he thinks adjourn the
it conducive to the -ends of justice so to do, to adjourn the geurlS% 307
hearing of any cause in order to permit either party to summon toallow produc.
or produce further testimony, or to serve or give any notice tion of further
which may be necessary to enable such party to enter more evidence, &c.
fully into his delence, or for any other canse which the said
Judge may deem reasonable, upon such conditions as to the

payment



736

How Defend-

ant shall pro-
ceed if he
desires to
plead any
tender,

Cap. 1717.  Division Courts Extension Act (U. C.) 16 Vier.

payment of costs and admission of evidence or other equitable
terms as to him may seem meet.

XXVII. And be it enacted, That if any Defendant in any
action of debt or contract brought against him in any Division
Court, shall desire to plead a tender, before action brought, of
a sum of money in full satisfaction of the Plaintiff’s claim, he
shall be at liberty so to do on filing his plea with the Clerk of
the Court, before which he is summoned to appear, at least six
days before the day appointed for the trial of the cause, and at
the same time paying into Court the amount of the money
mentioned in such plea, and notice of such plea and payment
shall be forthwith communicated by the Clerk of the said Court
to the Plaintiff by post (on receiving the necessary postage,) or
by sending the same to his usnal place of abode or business,
and the said sum of money shall be paid to the Plaintiff, less
Five Shillings, to be paid over to the Defendaut for his trouble,
in casc the Plaintifl’ do not further prosecute his suit, and all
proceedings in the said action shall be stayed, unless the
Plaintiff shall, within three days after the receipt of notice of

such payment, signily to the Clerk of the said Cowt his in-

Proceedings if tention to proceed for his demand, notwithstanding such plea,
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and in such case the action shall proceed accordingly, and ifthe
decision thereon shall be for the Defendant, the Plaintiff shall
pay the Defendant his costs, charges and expenses, to be awarded
by the Court, and the amount thereof may be paid over to him
out of the money so paid in with the said plea, or may be re-
covered from the Plaintiff in the same manner as any other
money payable by a Judgment of the said Court: Provided
always, if the decision shall be in favor of the Plaintiff, the
full amount of the money paid into Court as aloresaid shall be
applied to the satisfaction of his claim, and a Judgment may
be pronounced against the Defendant for the balance due and
the costs of suit according to the usual practice of the Court in
other cases.

XXVIIL. And be it enacted, That the provision of the
seventy-sccond scction of the Upper Canada Division Courts
Act of 1850, so far as relates to the recciving in. evidence of
the Plaintiff’s hooks in certain causes in the said Courts, to the
extent of Five Pounds, shall be extended and apply to any set
off or plea of payment to that amount on the part of the De-
fendant, whose books shall in like manner be received in
evidence on behalf of such Defendant ; and the power to grant
new trials, given to the Judges of such Courts by the said
section, may be exercised by such Judges, although the
granting of such new trials might posipone the issuing of
execution against the Defendant, in the event of Judgment
being finally given against him, for a longer period than fifty

> .
days from the service of the Summons,

XXIX.



-

1858. Drvision Courts Extension Act (U. C.)  Cap. 177. 737

XXIX. And be it enacted, That the eighty-seventh section Sect. 87 of
of the said Act shall be and the same is hereby repealed, and 1314 V. c.
the following section shall be substituted for and read instead a,,;,‘,f{‘;e“jeg;o_
thereof : “ And be it enacted, That any Summons or other visions sub-
process, which, under this Act, shall be required to be served stituted.
out of the Division of the Court from which the same shall Serviceof,
have issued, may be scrved by the Bailiff of such or any other Gro5ss .ot of
Division Court within the County holden under this Act, and :
such service shall be as valid as if the same had been made by
a Bailiff of the Court out of which the Summons or Process
shall have been issued within the jurisdiction of the Court for

which he acts.”

XXX. And be it enacted, That the Summons to be issued Where the
under the ninety-first section of the said Act, may be issued §iomone
from the Division Court wherein the Judgment was obtained, of 13 & 14
as well as from the Division Court within the limits of which V.c. 53, may
the Defendant shall dwell or carry on his business, as is provi- Pe obtained.
ded by such Section, and thereupon such further proceedings
may be had thereon as if such summons had issued in the
manner pointed out by such Section.

XXXI. And be it enacted, That the Clerks of the several Cierks or Dj-
Division Courts shall prepare the proper affidavit of service of all vision Courts
Summons issued out of the said Courts to the Bailiffs of such foprepare
Courts respectively, stating how the same was served, the day of lative 10 ser-
such service, and the distance such Bailiff necessarily travelled vice of pro-
to effect such service, which affidavit shall be annexed to or ®**
endorsed on the Summons ; and for preparing such affidavit and
administering the oath to such Bailiff, such Clerk shall receive
to his own use and benefit, from the Plaintiff in the suit, the
sum of Nine Pence, which may be taxed as costs in the cause ;

Provided that nothing herein contained shall prevent the Judge Proviso.
of such Court, if he shall think fit, from requiring such Bailiff

to be sworn in his presence, and 1o answer such questions as

may be put to him touching such service and mileage.

XXXII. And be it enacted, Thatin citing, pleading or other- Short Titles of
wise referring to the said Act passed in the Session held in the %e 59"‘;"’.‘
thirteenth and fourteenth years of Her Majesty’s Reign, inti- s Divssan ©
tuled, An Act to amend and consolidate the several Acts mow in Courts;
[force regulating the practice of Division Courtsin Upper Ca- Of 13& 14 V-
nada, and to extend the jurisdiction thereof, it shall in all cases - %%
whatsoever be sufficient to use the expression, ¢ The Upper
Canada Division Courts Actof 1850,” or words, or words and
figares of equivalent import ; and that in citing, pleading or
otherwise referring to this Aect, it shall in all cases whatsoever
be sufficient 1o use the expression, ¢ The Upper Canada Divi- Of this Act.
<sion Courts Luxtension Act of 1853,” or words, or words and
figures of equivalent import; and that in pleading, citing or
otherwise referring to the said Acts and any other Acts that may
be hereafter passed, touching or concerning or in any wise

43 relating
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relating 1o the said Division Courts, it shall in all cases whatso-
Of such Acts ever be sulfficient to use the expression, The Upper Canada Di-
generally-  oision Courts Acts, or words of equivalent import, which shall
in all cases be understood 1o include and refer 1o such and so
much of the said Acts as shall be then in force touching or
concerning or in any wise relating to snch Courts.

Before whom XX X]Jl. And be it enacted, That all affidavits to be used in
affidavits used PR - ’
in Division.  the Divigion Courts, or before the Judges thereof, may be sworm

Courts may  before any County Judge, or any Clerk of a Division Court, or

heswom. - Commissioner for taking affidavits in cither of the Superior
Courts of Common Law in Upper Canada.
Commence- XXXIV. And be it enacted, That this Act shall commence

lwentol this and take effect on the first day of July, one thousand eight
o handred and fifty-three.

CAP. CLXXVIII.

An Act to facilitate the perforinance of the duties of
Justices of the Peace, out of Sessions, in Upper Canada,
with respect to Summary Convictions and Orders.

[ Assentcd to 14tk June, 1853.]

Preamble. \A7HEREAS it would conduce much to the improvement

of the administration of justice within that part of this

Province called Upper Canada, so far as respects Summary

Convictions and Orders to be made by Her Majesty’s Justices

of the Peace therein, if the several Statutes and parts of Statutes

relating to the duties of such Justices in respeet of such

Summary Convictions and Orders were consolidated, with

such additions and alterations as may be deemed necessary,

and that such duties should be clearly defined by positive en-

actment : Be it thercfore enacted by the Queen’s Most Excellent

Majesty, by and with the advice and consent of the Legislative

Council and of the Legislative Assembly of the Province of

Canada, constituted and assembled by virtue of and under the

authority of an Act passed in the Parliament of the United

Kingdom of Great Britain and Irciand, and intituled, Az Act

to re-unile the Provinces of Uppcr and Lower Canada, and for

the Government of Canada, and it is hereby enacted by the

Where an_in- authority of the same, That in all cases where an Information

{"F ‘;"‘“‘m is shall be laid before one or more of Her Majesty’s Justices of

plaint made . the Peace for any Territorial Division in Upper Canada, that

before a Jus- uny person has committed or is suspected to have committed

ticcofthe any offence oract within the jurisdiction of such Justice or
Peace that a . - PR

party has  Justices of the Peace, for which he is liable by law upen a

committed an Summary Conviction for the same before a Justice or Justices

gffence, such  of the Peace, to be imprisoned or fined or otherwise punished;

jeme s S and also in all cases where a complaint shall be made to a:f[

mons to suck - such Justice or Justices, upon which he or they have or shall

party. have antherity by law to make any Order for the payment of

money





