. ANNO OCTAVO |
VICTORIZE REGINZAE.

CAP. VIII

An Act to repeal certain Acts therein mentioned, and to make better

provision for the relief of parties claiming lands in Upper Canada
for which no Patent hath 1ssued as representing the original No-
minees of the Crown.

[10£/z Februar j, 1840]

HEREAS it hath become necessary to make better and more eﬂ'ectwe pro-

vision than is made by the laws now in force, for determining claims to

Lands in Upper Canada, for which no Patent hath issued, and for ascertaining the
parties in whose favour the Patents for such'lands ought respecuvely to issue, and

Preamble.

for this purpose it is expedient to repeal the Acts of the Legislature of Upper

Canada hereinafier mentioned, and to re-enact and consohda{e such of the pro-

visions thereof as are found eﬁ'ectxve, with such amendments and additions.as ex- =

perience hath shewn to.be requisite: ‘Be it therefore enacted by the Queen’s
Most Excellent Majesty by and with the advice and consent of the Legislative
Council and of the Legislative Assembly of the Province of Canada, constuuted and

asscmbled by virtue of and under the authority of an Act-passed in the Parliament

of the United: Kingdom of Great Britain and Ireland, and intituled, /An Act to re-unite
the Provinces of Upper and Lower Canada, and for the Government of Canada, and
it is hereby enacted by the authority of the same, that the Act of the Legislature of
Upper Canada, passed in the forty-fifth year of the Reign of His Majesty, King
George the Third, and intituled, An JAct to afford relicf t0 those persons who may be
entitled to claim Lands in this Promnce as- Heirs or Devisecs of the Nominees of the
Crown, in cases where no- Patent hath issued for such Lands ; -and the Act of the
- said Legislature passed in the forty-eighth year of the same Reign, and intituled, ./
~ Act to continue an JAct passed in the forty-fifth year of His Majesiy’s Reign, inti-

U. C. 45 Geo.
3.Cap. 2. -

U. C. 48 Geo.
3. Cap. 10.

tuled, « An Jct 1o afford relief to those persons who may be entitled to claim Lands -

in t/ns Pr ovmce, as Heirs or Devzsees qf the JV‘ommces qf the 07 own, 'm cases where
| o . o SR no



U. C. 56 Geo.
3. Cap. 21,

* Sic.

U. C. 4 Geo.
4. Cap. 7.
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no Patent hath issucd for such Lands,” and further to extend the benefils of the said
Act ; and the Act of the said Legislature passed in the fifty-second year of the

. same Reign, and intituled, An Act to amend an Act passed in the forly-cighth year of

His Majesty’'s Reign, intibuled, “An JAct to conlinue an JAct passed in the forty-
fifth year of His Majesty’s Reign, intituled, An Act to afford relief 1o those pcrsons
who mnay be entitled to claim Lands in this Province, as Heirs or Devisees of the No-
minces of the Crown, in cases where no Patent hath issued for such Lands, and fur-
ther lo extend the benefits of the said Act,” and lo continue part of the same ; and
the Act of the said Legislature passed in the fifty-sixth year of the same Reign, and
intituled, An Act lo revive and coniinue an Act passed in the fifty-second year of His
Majesty's Reign, intituled, « An Act to continue and amend an Act passed in the
Sorty-eighth year of His Majesty's Reign, intituled, Jn Jct lo continue an Acl passed
in the jforty-fifth year of His Majesty’s Reign, intituled, An Act to afford relief to
those persons who may be enlitled to claim Lands in this Province, as Heirs and De-
visees of the Crown,* incases where no Patent hutk issued for such Lands, and further
to extend the benefit of the said Act,” and to continue part of the same ; and the Act
of the said Legislature passed in the fifty-ninth year of the same Reign, and intituled,

- Act to continue and amend an Act passzd in the fifty-sizth year of His Majesly’s

Reign, intituled, * Jn Act to revive and conlinue an Act passedin the fifty-second year
of His Mujesty’s Reign, intituled, AnJct to continue and amend an Act passed in the
Jorty-eighth year of His Majesty’s Reign, intituled, An Act to continue an Act passed
in the forty-fifth year of His Majesty’s Reign, intituled, An Act to afford relief to those
‘persons who may be entitled to claim Lands in this Province, as Heirs and Dcvisecs
of the Nominces of the Crown, in cases where no Patent hoth issucd for such lunds,
and further to extend the benefit of the said JAct,” and lo continue part of the same®;
and the Act of the said Legislature, passed in the fourth year of the Reign of His
Majesty King George the Iourth, and ‘intituled, An JAct to afford relief to persons
claiming Lands in this Province, under assignmenls from Heirs, Devisces or Assig-
nees, of the originul Nominees of the Crown, in cases where no Patenls had issued,
and for other purposes therein mentioncd ; and the Act of the said Legislature passed
in the tenth year of the same Reign, and intituled, /n JAct to afford greater facility in
procuring lestimony upon claims to Lands in this Province, by the Heirs or Detisces
of the original Nominees of the Crown, or their Assignees, shall be, and the said
Acts are and each of them is hereby repealed. - g .

II. And be it enacted, 'That it shall be lawful for the Governor of this Province,
from time to time, to issue such and so many Commissions under the Great Seal of
this Province, to the Chief Justice of Her Majesty’s Court of Queen’s Bench for
Upper Canada, the Vice Chancellor of Upper Canada, and the Puisné Justices of
the said Court of Queen’s Bench, and to such and so many other persons as he
shall think fit; and such Commissioners, or any three of them of whom the said
Chief Justice, the said Vice Chancellor, or one of the said Puisné Justices, shall be

one
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one (and such three Commissioners shall be a Quorum for all. the purposes of this

1845,

Act) shall have full power and authority in manner hereinafter mentioned, to ascer--

tain, determine and declare; in all cases to be brought before them under the pro-

visions of this ‘Act, who is the party to whom the Patent ought to issue for the

Lands to which the claims shall respectively relate: and the sittings of the said
Commissioners shall be holden at the City of Toronto, on the first Monday in
January and the first Monday in July, in each year, and on the thirteen days next

cnsuing the said days, respectively, Sundays and Holidays excepted: Provided

always, that when the said Commissioners shall have- good reason to believe that
there will not be sufficient business to require their daily attendance throughout the
term appointed for their sittings, as aforesaid, they may adjourn for any time within
such term that may be consistent with the despatch of such business as may be
brought before them; and the said Commissioners shall have power to appoint some
fit person to be their Clerk: Provided always, that any act. herein authorized or
directed to be performed by one Commissioner may be so performed either in or
out of the period appointed for their sittings. S ‘

III. And be it enacted, That it shall and may be lawful for each and every party
claiming any Lands within Upper Canada for which no Patent hath issued, as being
the Heir, Devisee or Assignee, of the original Nominee of the Crown, or as having

derived a title or claim to such Lands from or through any such Heir, Devisee or.
either-
personally or by his agent or attorney, and to produce before the said Commis+

Assignee, to bring his claim before the said Commissioners at their sittings,.

sioners all such documents, proofs and evidence as he may have to- adduce in sup-
port of such claim ; and such evidence may be-given wvivd woce before the:said
Commissioners, at their sittings, or by written depositions sworn before any one of
the said Commissioners, or by any person specially appointed to receive the same
by the said Commissioners, or before the Judge of any Circuit Court; or any Clerk
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of the Peace, of any Commissioner for receivii}g affidavits, to be used in the Court:

of Queen’s Bench in Upper Canada, each of whom is hereby authorized to reccive -

such depositions and ‘to administer the necessary oaths; and all certificates of the

Surveyor General or of the Clerk of the Executive Council, or copies certified by
them respectively of documents in their custody, shall also be received in evidence:

before the said Commissioners.

IV. And be it enacted, That the said C(v)rmvni.s‘sivo'ﬁéfé shallhave ful]power and

authority in all cases where they shall deem it requisite for the purposes of Justice,

to summon before them, by summons-under the hand. of* any one of them, either"

‘the claimant or-any party interested in the case, or any other person whom they

shall deem it expedient- to examine as-a witness in the case, or- whom they may .
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which the ends of Justice may be better altamed and to requn'e such clalmant or
party, or such witness to submit to such oral exammatlon upon oath, or to answer
on oath and to sign his answers to interrogatories or Cl‘OSS-lDteI‘I‘OUatOI‘lES in wrltmg,
or to produce such books, papers or documents in his possession, as to the said
Commissioners shall appear requisite ; or the said Commissioners may cause such
interrogatories or cross-interrogatories as they shall deem requisite to be served
upon & and answered by any such claimant, party or witness, or any witness whose
deposition shall be produced in evidence before them, and may cause Commissions
to be issued for the examination of any witness not resident in Upper Canada, and
for requiring such witness to produce such books, papers or other documents as he

may have in his possession, and may at their discretion delay the proceedings in
the case until such evidence and answers as they shall have thought proper to
require and order, shall have been adduced and given ; and if any claimant, party
or person duly summoned to give evidence, or to produce any book, paper or
document, or to answer any mterroaatomes or cross-interrogatories before the said
Commissioners, or before any person commissioned by them to receive the same
within this Province, shall wifully neglect to appear at the time and place appoin-
ted in the summons, or appearing,. shall refuse to answer any lawful question, or to
produce any document in his possession, he shall thereby forfeit the sum of twenty-
five pounds (to be recovered as hereinalter mentioned) to the party at whose
instance he shall have been so summoned or required to answer or to produce such
document; and if the claimant or any party interested in the case shall make de-
fault to answer any interrogatory or cross-interrogatory which he shall have been
duly required to answer, the same shall be taken pro confessis, as if his answer
had been such as would be most adverse to his own claim or interest.

V. And be it enacted, That no claim shall be received or proceeded upon by the
said Commissioners, until the party by whom, or on whose behalf the same shall
be made (or if such party consist of more than one person, then until some one
of such persons) shall have made and produced. before the said Commissioners, an
Affidavit in writing signed by him, that such claim i is just and well founded to the
best of his knowledve and belief, and that he is not aware of any adverse claim, or
if he be aware of any adverse claim, that he has caused notice in writing of his
claim and of his intention to bring the same before the said Commlssmners at the
time when it shall be actually so brouaht, (a copy of which notice shall be annexed
to the affidavit) to be served on the party having or being supposed to have 'such,
adverse claim at least one month before the date of such afﬁdavxt

VI And be it enacted That the said Comm1551oners shall not proceed upon any' R
such claim as aforesaid, unless a notice specifying such' claim and the name or
names of the party claiming, together with the number of the lot of which the lands

‘ claimed




1845. & VICTORLE, CAP. 8.

claimed consxst or of which they form part, and of the concession and the name of
the Townstiip in which the same shall lie, shall have been pat up in some conspi-
cuous place in the office of the ‘Clerk of thé Peace of the District in which such
lands are situate, during at least thirty days " before such claim shall” come to be
~ heard before the said Commxssnoners, nor unless a -certificaté to'that effect from
such Clerk of the Peace shall be produced to the said Commissioners; and it
shall be the duty of the Clerk of the Peace of each District in Upper Canada, once
in every three months, to make a list of the claims 'so putup in his Office, ‘specify-
ing therein the partxculars ot such claims in the manner in which they are herein-
before reqmred to be specified in the notice so put up,” and to affix such list in
some conspicuous part of the Court House, or place in which the Courts of Gene-
ral Quarter Sessions are held for the District, and ‘to cause the said List to-be
publicly read and proclaimed in open Court at €ach such’Session, by the Crier
of the Court, and immediately after the delivery of the charge to the Grand Jury ;
and for each such certificate as aforesaid, it shall be- lawful for the Clerk of ‘the
‘Peace to demand and receive the sum of two shllhno's and sxx pence, and no more.

VII. And be it enacted That it shall be lawful for the satd Commlssmne to
defer, delay, or adjourn the proceedmvs on any claim brought before them, and to
give such further or enlarged time for the production of evxdence, or for any other ©
purpose relative to such’ claxm, and for the decision thereon as they shall deem ex-
pedlent for the attamment of the ends of Justxce. o :

VIII. And beit enacted That after the said Commxssmners shall have fully ex-
amined any such claim as aforesaxd they may either reject or allow the same as in
their ;udvment the Justtce and equity of the case may require without regard to
legal forms or to the strict letter of the law or legal rules of evidence, and may re-
port their decision to the Governor in Council ; and such report shall be final and
conclusive (except in the case hereinafter mentioned ,) and it shall be lawful for the
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any claim of the same party, or of any other parly, to any lands other than those to
which such decision shall expressly relate, and which shall be mentioned and des-

cribed in the report and Letters Patent, but such claim to other lands shall continue
and remain as 1f such decision and report had not been nmade.

IX. And be it enacted, That no Letters Patent shall issue on any decision and
report of the said Commissiouers until after the expiration of one Calendar month,
from the time such report shall have been transmitted and marked as received by
the Clerk of the Executive Council ; and if, before the expiration of such Calendar
month, any Quorum of the said LommlsSJOnexs shall, from any representation made
to them, find reason to believe that such decision and report were obtained by sur-
prise or erroneously made in any respect, and that justice requires that the issuing
of the Letters Patent be staid, then such Quorum of the said Conmmsxoners may,
although it be not then the regular period of their sitting, report accordingly to the
Govcmor in Council, and the issuing of the Letters Patent shall be thereupon staid,
until the Commissioners shall again report upon the case, and the said Commis-
sioners may then rehear the case, or let in any new claim and receive or insist upon
any new evidence as to them shall appear expedient to enable them to do justice in
the case, and may thereafter decide and report thereon as if no prior decision and
report had been made, and with like effect : Provided always, that the said Commis-
sioners, il under the circumstances of the case it shall appear to them fair and right
so to do, may allew to the party in whose favor the first decision and report shall
have been made, such costs against the party at whose instance the case shall have
been again taken into consideration as they shall deem just and reasonable, or may
in case of fraud or wilful w rong in the conduct .of such party award costs in like
manner against him to the paity in whose favor the subscquent decmon de report
shall have been made. v

X. And be it enacted, That when any lands descr ibedasgranted in any Schcdule
furnished by the Surveyor General to the ‘L'reasurer of any Districti in Upper Canada,
under the provisions of any law concerning the collection of local taxes orassess- .
ments in that portion of this Province, but for which no Letters Patent shall have
issued, shall have been sold by the Sheriff for arrears of such local taxes or
assessments, and the period allowed by Law for the redemption of such lands shall

have e\pned, it shall be lawful for the purchaser, or for the Heir, Devisee or -

Assignee of the purchaser to claim the same before the Commissioners aforesaid,

~and such purchaser shall thereupon for ail the purposes of this Act be considered

as an Assignee of the original Nommee of the Czo»vn, and his claxm shall be acted

X1
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XI. And be it enacted, That wherever the original Nominee of the Crown, or
any party through whom the party obtaining Letters Patent for any Lands under this
Act shall be declared by the Commissioners to have derived his claim thereto, shall
‘before the issuing of such Letters Patent have granted any mortgage, incumbrance
or lien on such Lands, by any instrument by which the same would have been
validly granted, if the Letters Patent had issued in favor of the Grantor before the
date of such instrument, the same may be registered in the Office of the Register
for the County in which such lands “shall lie subject to the same conditions, and
with the same effect and no other, and shall in law and equity have the same force
and effect and no other, as if Letters Patent for the said Lands, had, before the
execution of such instrument, issued in favor of such Grantor.

XIL And bve it enacted, That all papers, documents, matters and things, which
at the time this Act shall come in force, shall be in the custody of the Commis-
sioners appointed under any of the Acts hereby repealed, or of their clerk, as such,
shall be transferred and delivered over to the Commissioners to be appointed under
this Act or their clerk; and all proceedings commenced or pending in any case
before the first mentioned. Commissioners under any of the Acts hereby repealed,
may be continued and completed by and before the Commissioners to be appointed
under this Act, as if commenced before them, and with like effect, or such
proceedings may be discontinued in any case and the parties may be reqmred to
‘proceed de novo, either with regard to the whole case or to any particular matter or
proceedmg therem, as to the sald last mentioned Commissioners shall in ' their
discretion seem meet; and any decision and report of the said first named
Commissioners given and made before this. Act shall come into force, shall remain
good and valid, and ‘may be acted:upon as to the issuing of Letters Patent, as if it

had been given and made under the authority of this Act and in like manner shall

be subject to the provisions thereof in case it shall appear to any Quorum of the
- Comnussioners under this Act, that it was erroneous or was obtained by surprise,
and. they shall so report before the ' expiration of ninety days ﬁom the time the
report of the Commissioners under such former Acts was made. '

XTIL And be it enacted Tlmt in every case Whexe an 0'1th may be rcquned‘

under this Act, it shall be lawf'ul for the party of whom the same may be so re-
quired 10, ‘make a’ solemn_affirmation in lieu thereof and with like effect; if such

party be one of the persons who, by the laws then in force in Upper Canada,
shall be allowed to malke such solemn 'IIﬁlmatlon in lien of an"oath, in civil cases ; -

“and if any person shall in any such oath or affirmation wx]fully swear or affirm
falsely, he shall be deemed gmlty of wilful and currupt perjury,and being thereof
. convicted, shall be lmble to the pains and pemltles 1mposed by law for that

oﬂ'encc. | ‘ . o
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XIV. And be it enacted, That it shall be fawful for the said Commissioners
from time to time to make and estabiish such rules and forms, with regard to any
procecdings to be had before them, and io such notices, papels and other docu-
ments as shall be required in the conduct of such proceedings, as to them shall
appear expedient for the better attainment of the purposes of justice.

XV. And be it enacted, Tllat in all cases in which any thness shall have
duly appeared to give evxdence before the said Commxsslonels, or before any per-
son_appointed by them to examine or to receive the testimony or deposition of
such witness, it shall be lawful for the said Commissioners to order and direct
the party at whose instance such witness shall kave been summoned, or his tes-
timony or depositions taken, to allow to such witness for his loss of time aud
expenses, such sum as the said Commissioners shall deem equitable, which order
such p'u'ty shall obey, or in default, such sum shall be recoverable from such
party by action in any Court in this Province, having jurisdiction in civil cases
to a like amount, due regard being had to the limits of the local Junsdlct;on of
such Ceurt.

XVI And be it enacted, Tlnt the clerk of the said Commissioners shall be
entitled to demand and recover for the following services 1especuvely, the Sees
hereinafter mentioned, from the persons requiring su(,h services, (hat is to say:
for fyling each p(,mlon one shilling, currency ; for setling down for hearmg any
claim, two shillings and six pcnce, currency ; on the hearuw of any claim, five
shxllmg: currency ; for making up a report on the same, ten shlllmfrs, currency ;
for-each certificate of the allowance of any claim, one shilling and three pence,
currency ; for a copy of the order respecting any claim, one slullmn‘ and three
pence, currency ;. for each summons for the attendance of anv w1tness or witnes-
ses, Lwo sln]lmws, currency ; for each commission for the e\ammatlon of witnes-
ses, ten Shl“m"a, currency ; for any certified copy of any paper or document in
his custody, one shilling and threc pence, currency for . the certificate, and. at the
rate of six pence, currency for each one hundred words in such copy ; and such
reasonable fees for any service not herein specially mentioned orincluded in those
so mentioned, as the said Commissioners shall from time to time allow him, as a
fair ond ]usl. oompensahon for the labour by bim performed, and no more ; and
for receiving any aflidavit or deposmon under the authonty of this Act, the’ per-
son authorued to receive and receiving the same, not being one of the Commis- -

“sioners to be appointed for carrying “this Act mto cffect, slnll be entitled to de-

mand and recover from the party requiring him to receive the same, the sum of

“one shilling and three pence, and no more ; and all such fees as aforesaid may

be rcquued to be paid before the service for which they are granted shall be per-
formed, or if not so required, may be recovered in the manuer herembefore ap-
pomtecl with regard to the sum allowed to a witness.

XVIL
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XVIL And be it enacted, That a copy of any order, report or decision, to be

made by the said Commissioners under the authority of this Act, certified by their

Clerk and countersigned by one of the said Commissioners, shall be received in
any civil suit or action in any Court in this Province, as evidence of the making of
such order, report or decision, in the manner and form and according to the tenour
thereof as set forth in such copy ; nor shall it be necessary in such suit or action to
prove the signatures of such Clerk or Commissioner, unless, after the party intend-
ing to produce the same, shall have given due notice of such intention to any adverse
party, according to the course and practlce of the Court, such adverse party shall
in like manner have signified his intention to dispute such signatures, or either of
them, in which case it ‘shall be requisite to prove the same, and the costs attending
such proof may, in the discretion of the Court, be allowed to the party makmd such
proof, whatever be the result of the suit or action. ‘

XVIII. And beit enacted That the words “Governor of this Province,” ‘wherever

they occur in this Act, shall be understood to include the Lleutenant-Governor, or
person administering the Government of this Province ; the words “ Upper Cana-
da,” shall be understood to mean all that part of this Province which formerly con-
stituted the Province of Upper Canada ; the words “ Heir, Devisee, or Assignee,”
shall be understood to include the Heirs, Devisees, or Assignees of any Hexr, De-
visee or Asswnee, to any Degree ;. the word ¢ Lands,” shall be understood to mean
any lot or Iots, piece or parcel of Lands, of what extent soever they may be, to

which any claim shall be made under this Act ; and wherever the Commissioners

under this ‘Act are empowered or directed to do or perform any Act, it shall be

understood that such Act may be done or performed by any Quorum of such Com-

missioners; and words importing the singular number or the masculine gender only

shall be undelstood to include several persons, matters and things, as well as one
person, matter or thing, and females as well as males, unless it be otherwise spe-
cially provided, or there be something in the subject or context repucrnant to or in-
consistent with such construcnon. :

MONTREAL .——Prmled by S'I‘EWART DerpisuiRE and GEORGE DESBARATS,
Law Prmter to the Queen’s Most Excellent MaJesty
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