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Aun Act to continue.-andv a'men’d the 'Baukrupf'.iniwslﬁow in force in
this Province. | .o EE .
' - [9th June, 1846.]

HEREAS it is expedient to continue, with certain amendments and Pro= Preamble.

visions, the Act hereinafter mentioned: Be it therefore enacted by the
Queen’s Most Excellent : Majesty, by .and with the. advice and consent of the
Legislative Council and - of the Legislative Assembly of the Province of Canada,
constituted and assembled by virtue of and under the authority of an Act passed
in the Parliament of-the United Kingdom of:Great Britain and Ireland;. and
intituled, .2n Act-to- re-unite the Provinces.of Upper and Loicer: Canada, and for the .
Government of Canada, and it .is hereby enacted by the authority. of the same, ‘
That the Act passed in the seventh year of Her Majesty’s Reign, and intituled, act% viet e,
An Act to repeal. an Ordinance of. Lower . Canada;; intitided, ¢ An Ordinance con- ;Q:tg‘m'imlsd
¢ cerning Bankrupts, and. the: Administration and-Distribution. of their Estates and . mlcms:,ut’:)e?st.
¢ Effects” and. to.male provision; for- the -same.object- thnoughout -the. Province of S U
Canada;- shall be and is: hereby: continued, and:shall ‘remain.in force until the ofthe next -
first day of June-next, and thence until the end: of, the, then next:Session of the. - Sesion- !
Provincial Pdrliament;: and-no longer, :subject ito: the, amendments and provisions.
hereinafter made, which shall apply. to. and affect. all-proceedings to.be had,, or..
things to be done after the passing of this Act, althotigh such proceedings or
things-may relate. o cases .in. which.-the ' Commission of Bankruptcy shall have
issued: before, the passing hereof ;. but: the -said  provisions - shall ‘not, apply to or.
affect any. proceeding had. or thing- done or any-decision..given; before. the pass-: - ..
ing‘hereof,: in:any such case;'save and; exceptiin so far;as it may, in either section.. e
of._this Province, be-held . that: theyior any: of. them:-may be -inferred: from: those.. e
in the said; Act, ,as-the legal: consequences  thereof;; and -to:;be -therefore.,only:,.
declaratory- of the.existing: law ; and; their;enactment tin,this ‘Act shall not be~
construed to prevent such inference, if without this Act it’could have been fairly -
made. . ' R ' ‘
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_the Bankrupt in and upon the said lands and real estate’at the- date of the said
‘:Comnnssmn, after payment of the ‘expenses incident thereto, 1f the’ other‘esta;t@
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Majesty, King George the Fourth, and intituled, 4n Act to faahtale the proceedings
against the Estalcs and Effecis d Debtors in certain cases, a notice shall have been
inserted by order of the proper Court, in a public newspaper and in the manner
by the said Act provided, for a Trader Debtor to appear in such Court within two
months, and await the judgment of the Court, then, if such Trader Debtor shall
not appear, either in person or-by attorney, within the time specified in such
notice, and show reasonable cause why the Court should not proceed to judgment
in the suit or action, the default of such Trader so to appear shall bean act of
Bankruptcy.

IV. And be it enacted, That the Bond given under the provisions of the fifth
and eighth sections of the first above cited Act to pay whatever sum shall'be re-.
covered in any action which shall have been or shall thereafter be brought for the
recovery of any demand or vesidue of 4 demand, shall be null and void ammst the
sureties, after the lapse of one year from the date thereof, unless the action for
the recovering of such demand or residue shall have been brouoht wnhm the
said period of one year. - | N

V. And be it enacted, That in addition to the proof of the Act of Bank-. -
ruptcy required by the twenty-second section of the Act first above cited, before .
any Commission of Bankruptey can issue, it shall also be requisite that it be -
proved to the satisfaction of the Judge or Comumissioner, by the oath of at least
one credible witness, not being a Creditor, that the party alleged to have com*mt-r.
ted tho act of Bankruptcy is a Trader within the meamng of the said Act ‘

V1. And be it enacted, That the Commission of Bankruptey shall be su!ﬁcwnt
warrant and authority to the Sheriff to whom it shall be directed to break: open -
any house, chamber, shop, warehouse or door, or any trunk, chest, desk or other -
thing, in any place where the Bankrupt or any of his eﬁects shall be 1eputed to -
be, or the Sheriff shall have reasonable cause to squect they are, and to seize+
upon and secure the effects -of such Bankrupt, wherever: they shall be found 1n a
his possession, or in the possession-of any other person. - s

VII. And beit enacted, That ten days before a-final d1v1dend shall be adv ertlsed
under any Bankrupt’s estate, the Assignee shall fyle in the record of proceedings
in such case a Debtor and Creditor account between ‘the said Assignee and such s’
estate, showing also the monies remaining uncollected under such estate and- the
cause thereof, a copy of which account shall be delivered to any Creditor- apply-*
ing for the same, who shall have proved a- debt under such Comrhission of
Bankruptcy, upon his dpphcatlon, and on pa,yment of @ reasonable remuneratlon' ’
for the same. ;

VIII. And be it enacted, That the lessor of any lands or real property 1 under
a lease originally made for more than one year, to a Trader subsequently made
a Bankrupt, shall be paid his rent in full to the end of ‘the then -current’ yearly:
term, provided the Commission issue three months:beforé the expiration®of ‘the
said_yearly term, from and out of the net proceeds of the persomal effects of -

“of!
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of the Bankrapt be insufficient for the payment of the said expenses or part
thereof; and atthe expiration of the said yearly term the.lease shall be cancelled
by the Bankruptcy, unless the Assignee shall declare his option to continue the
lease according to its tenor, for the benefit- of the Creditors, in which case the
lessor shall  receive the present value of his rent to the end of the term, which
said present value shall be calculated on the rent stipulated to be paid by the lease,
and the unexpired term of the lease may be sold or otherwise dealt with by the

)

Assignee as the other property of the Bankrupt.

IX. And-be it enacted, That any Bankrupt entitled to any lease, or agreement
for.a lease, shall not, if the Assignee accepts the same, be liable to pay any rent
aceruing after the date of the Commission, or to he sued in respect to any subse-
quent nonobservance or nonperformance of the conditions, covenants or agree-
ments therein contained: and if the Assignee decline the same, shall not be liable
as aforesaid, in case he deliver up such lease or agreement to the lessor or the
person- agreeing to grant a lease, within fourteen days after he shall have had
notice that the Assignee shall have declined as-aforesaid ; and if the Assignee shall
not (upon being required) elect whether he will accept or decline such lease or

-agreement {or a lease, the lessor or person so ‘agreeing as aforesaid, or any person
entitled under such lessor or person so agreeing, shall -be entitled to apply by
petition to the Judge or Commissioner, who may order him to elect and ‘to
deliver up such lease or agreement in case he shall decline the same, and the pos-
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session of the premises, or may make_ such other order threrem as he shall think fit. -

X. And be it enacted, That if any Bankrupt shall have entered into-any agree-
ment for, the purchase of any estate or interest in land, the vendor thereof or any
person claiming under him, if the Assignee of such Bankrupt shall not - (upon
being thereto required) elect whether he will abide by and execute such agreement
or:abandon the same, shall be entitled to apply by petition to the. Judge or' Com-
‘missioner, who may thereupon order him to deliver up the said agreement, and the
possession of the premises to the vendor or person claiming under him, or make

such other order.therein as he shall think fit. - - -
" XI. And be it.enacted, That the J udge or Commissioner shall have full power
and:.authority to require and compel any witness summoned before. him under
the; thirty-sixth section.of the Act first above ¢ited, (which. word  « witness” shall
be;held, to. mean every. person, without any exception, whom the: said: Judge or
Commissioner shall believe capable of giving ‘any information concerning the
sévefal«matte;'sﬁ which may arise in.any Bankruptcy, or to give:evidence .irn such
‘matter, any.law, usage or custom to the contrary thereof-%nptwithstanding,)—to; pro--
duce..any and all.books, papers; writings, -plans ‘or other.documents whatsoevér:
which. may be in .the custody or power of ‘such witness, and: may. appear to such
Judge.or. Commissioner requisite to-the verification of the evidence of such witness,
or;to the;full: disclosure ‘and: understanding. of .any: matter:.or;thing which such
Judge .orCommissioner. is authorized to inquire-into. « 11+ il T
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meeting of Creditors, after the Creditors who may not have proved their debts
at the first general meeting, but who are then able to prove their said debts,
shall have proved the same, and after the Bankrupt shall have taken and sub-
scribed the oath prescribed by the fortieth section of the said Act, such Bankrupt
or his friends, (and in case of a Company, one or.more of the partners
thereof ) may offer a composition to the Creditors on the whole debts (including
those debts not proved) with security for the payment of the same, and if the
majority of the Creditors in number and value, present at such meeting, shall
resolve that the offer and security be entertained for consideration, the Judge or
Commissioner shall order a meeting to be held not sooner than twenty days and
not later than sixty days from the time of the making of such offer of composition
for the purpose of deciding on such offer, and the Assignees shall forthwith
advertise, in the Canada Gazette, that an offer of composition has been made and
entertained and that it will be decided upon at the meeting ordered to be held for
that purpose, and shall speeify the hour, day and place, and also (so far as may be
possible) transmit by post letters to each of the Creditors claiming upon the
estate, or mentioned in the Bankrupt’s Schedule of his Creditors, containing a
notice of such resolution and of the day and hour at which and place where the
said meeting is to be held, and specifying the offer and security proposed, and -
giving an abstract of the state of the affairs and of the valuation of the estate, so
far as the same can be done, to enable the Creditors to judge of the said offer and
security ; and if any Assignee fail to perform the duties imposed upon him by this
section of this Act, he shall be liable to dismissal from his office, upon Petition
to the Judge or Commissioner, and be condemned to pay costs and have no claim
for any commission or remuneration, but no such failure or neglect, on the part
of the Assignee, shall prevent or retard the composition between the Bankrupt
and his Creditors, as hereinafter provided for. '

XIII. And be it enacted, That, if at the meeting ordered to be held for the
purpose of deciding upon the offer of composition, at least two-thirds in number
and at least four-fifths in value of the Creditors having each proved debts to the
amount of twenty pounds or upwards, shall accept the said offer and seeurity, a
bond for the payment of the composition, executed by the Bankrupt or his friends,
as the case may be, and the proposed surety or sureties shall be lodged with the
Clerk of the Bankrupt Court, after having been previously acknowledged before"

the said Judge or Commissioner by the said Bankrupt and his surety or sureties,

and the Bankrupt shall make and subscribe a Declaration, or if required by any™
Creditor an oath, that he has made a full and fair surrender of his Estate, and has .
not granted or promised any preference or security, or made or promised any pay-- .
ment, or entered into any secret or collusive agreement, or transaction to obtain the' -
concurrence of any creditor to the said offer and security: and, if the Judge or:.°
Commissioner, after hearing any objections that may be made by any of the cre-.
ditors, shall find that the offer with the security has been duly made, and is rea-"
sonable, and has been assented to by at least two-thirds in number’'and at least o
four-fifths in value of all the Creditors of the said Bankrupt, who have ‘each'
proved debts to the amount of twenty pounds or upwards, and if the said Judge or
Commissioner. be satisfied with the said oath or declaration, he shall ‘approve of:
the proposed Composition, and shall pronounce ‘a deliverance; discharging the
Bankrupt of all debts due by him at the date of the Commission; “snd. from
: ' * claim
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claims and- demands proveable under the - Commission, and shall declare the
Commission of- Bankruptcy at an end, and the Bankrupt re-invested in his estate
(reserving always the claims of the Creditors for the said Composition against the
Bankrupt and his surety and sureties,) and the Bond executed as aforesaid shall
remain of record in the Court of Bankruptey from which the Commission against
the Bankrupt issued; and the deliverance so pronounced shall-operate as a ¢om-
plete discharge and acquittance to the Bankrupt in the terms thereof, but shall not
release or discharge any person who was partner with the Bankrupt at the time
of his Bankruptcy, or who was bound either as a-debtor or surety, or otherwise,
for any of the debts included in the said Composition, unless such persons be
expressly mentioned in the said offer of composition, in order to be discharged
thereby: and the said Bond so executed and fyled as aforesaid shall he available
to all the creditors mentioned in the Schedule of the Bankrupt’s Creditors as well

to those who may not have proved 3s to those who shall have proved their debts;

Provided always, that no composition and deliverance as aforesaid shall operate
as a discharge, or in any way defeat or affect any debt due by the Bankrupt not
included by him in the Schedule of debts due by him'; and provided also, that
the Judge or Commissioner pronouncing any such deliverance shall determine
the amount of compensation to be paid to the Assignee for his services, and the
Bankrupt and his surety or sureties shall be jointly and severally liable for the
due payment of all the costs of the proceedings in the Court of Bankruptcy,

which, if such composition had not been made would have been payable from and .

out of the Bankrupt’s Estate, and also for the due payment of the compensation
due to the Assignees: and the Judge or Commissioner shall attach such conditions
to the delivery of the Estate to the Bankrupt, as may appear to him to be necessary
to secure the punctual payment of the said costs and compensation; and provided
also, that if the Judge or Commissioner refuse to sustain the offer of composition,
he shall, in his judgment respecting the same, specify the grounds of refusal and

an appeal in the usual course shall lie at the instance of any of the Creditors or

of the' Bankrupt himself to the Court of Review.

X1V. And be it enacted, That the forty-second section of the said Act shall
be and is hereby repealed, and it shall be lawful for the Governor-from time to time
to appointin each District of this Province a proper person tobe @nd act as Clerk
in all matters of Bankruptcy, and under all Commissions of Bankruptcy issued in
such District; and theé Clerk who shall have been appointed before this- Act shall
come into force, in any case of Bankruptcy, shall forthwith deliver over all
papers filed in the course of the proceedings in such case or Ain any way “‘rellat;ng
to the same and.in his custody, to the Clerk to be appointed in:and for the said
District, and may be committed by the.Judge or Commissioner for contempt if he
shall fail to obey any order made:in that behalf'; ‘and it shall be the duty of such
Clerk to keep a record of all regular meetings of Creditors in every case of
Bankruptey in his District, and of all the proceédings thereat,.and to preserve and
keep- all')papers duly filed in-the course of the .proceedings, and perform all. sich
other duties appertaining to his office as'shall be prescribed by the Judge or:Com-
missioner, -(or & majority of thein if there.be:mnore than one,)-and the recordofthe
proceedings:in each: case and. of the Certificate of Discharge; and copies of:all such
papers “or- proceedings-in..the. custody. of. the.said iClerk, or' any. part;thereof,
‘signed..by himand:; certified by  the: Judge:: ori;Commissioner.: (or; one:of: the
i o -7 T v Commissioners)
103 * S

803

liverance pro-
nounced.

Effect of such
deliverance.

Proviso as to
debts not in
the Schedule.
Proviso as to
fees of assig-
ne¢ and cosls.

Conditions to
ke attached to,
deliverance.
Proviso : rea-

"sons of dis-

allowing offer
to be assigned.

Sect. 42, of 7
Vict. ¢. 10,
repealed, and
a Clerk to be
appointed to
act instead of
the Clerks ap-
pointed under
the said sec-
tion ; and to
yeceive papers,
&c from them,

His dutirs.

"Use ofccniﬂéd

copies of pro-
cecdings in
evidence. -




804

Acts of one
Judge or Com-
missioner in
any case to
bind the rest
in the same
District.

Recital,

Certain merely
Ministerial
Acts may be
performed hy
rsons having
cen Commis-
simmers of
Bankrupts al-
though they
may have
ceased to be so,

Contempt of
Court how
punished.

Punishment of
persons insult-
ing Judge or

Commissioner,
&e

1846.

9° VICTORLAE, CAP. 30

Commissioners) shall be deemed authentic and shall be admtted as evidence,
prima fucee, of the facts therein stated and contained, in all Courts in this Province.

XV. And be it enacted, That in every District for which there shall be more
than one Judge or Commissioner authorized to issue Commissions of Bankruptey,
any oflicial act done, or any judgment given, or order made in any case in Bank-
ruptey, by one or more of such Judges or Commissioners shall bind the rest, and
shall not be subsequently set aside, altered or inguired into by them or any of
them, or otherwise than by the proper Court of Review; but the Judges or Com-
missioners sitting in each case at any time, shall take up and continue the proceed-
ings therein, from the point to which they shall have been brought by the Judges
or Commissioners who shall have then last sat in such case. , -

XVI. And whereas there are cases in Ban¥ruptcy commenced under the Ordi-
nance of Lower Canada concerning Bankrupts repealed by the Act hereby amended,
by the Commissioners of Bankrupts appointed to execute the same, and also in
cases commenced by the said Cominissioners under the said Act, in which all the
proceedings prescribed by the said Ordinance and Act have been had and completed,
save and except the performance of certain Ministerial Acts by, or the affixing of
the signatures of such Commissioners to the Certificates authorized by the said
Ordinance and Act, and in respect to which Ministerial Acts and afiixing. of signa-
tures the Commissioners of Bankrupts under the said Act have no power or juris-
diction, and the said Commissioners under the said Ordinance by reason of their
removal from office and by lapse of time have been unable to perform such Minis-
terial Acts orto affix such signatures: Be it enacted, That-it shall be lawful for
any person having heretofore held the cfiice of Commissioner of Bankrupts, under
the said Ordinance, to do and perform any Ministerial Acts which may be necessary
to complete aud terminate such proceedings, and to grant and affix his signature to
such Certificates in all cases in which such person (having then power in his-dis-

cretion so to do) intended to perform, or would have performed: such. Ministerial

Act, or intended to grant and would have granted, or affixed his signature to such
Certificate and Certificates before such removal from office or lapse of* time, and

all snch Ministerial Acts and Certificates wherever made and executed: within the.

limits of Lower Canada, shail be good and valid, and shall avail in like manner
and as if the same had been performed or made and granted previously to such

removal from office of such person or to such lapse of time, and shall be con-

firmed by the Court of Review where confirmation may be required. .- .

XVIL Andbe it enacted, That the Judges or.Cémmissibners~sit£i;1é'.iﬁ: Bank-

ruptey, shall have full power to punish by attachment and commitment to-prison;

all acts of wilful neglect or refusal to obey any lawful order. of any Judge.or

Commissioner so sitting. - . B T (PN I

i T !

" XVIIL And be it enacted, That if any pérson‘éhalli{?}ilﬁlllf

insult,vaﬁ:y J udge

or Commissioner, during his sitting or attendance in Court, or'shall wilfully in- . " ;
terrupt the proceedings of any Bankrupt Court, the Judge or Commissioner:may

impose on such offender, a fine not'exceeding ten pounds curréncy; and:in defanit. -
of payment, may, by warrant under his hand-and seal, cause.such-fine totbe:levied.

by distress and sale-of ‘the .goods and chattels of the offender; and in default.of
- - sufficient
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sufficient:distress, may commit such oﬁ'ender to. gaol for a teun not etceedma one
calendar month. , .

. XIX. And beit enacted, That the Common Gaolo in the several Districts of this

Province shall be the Prisons of the Couits of Bankruptey and of Review in
and for the said Districts respectively; and that- all Sheriffs, Gaolers and their
Deputies and Officers, Constables and Peace Officers shall aid, assist and obey tne
said Courts, in the exercise of their Juuschctlon when thereunto required.-

XX. And be it enacted, That if any Bankrupt after tLe passing of this Act,
shall be found not to have kept and produced proper books of account exmbltmw
from time to time the state of his affairs and busmess, in the manner-and form in
which such books of account are kept by Traders using the same calling or business
as such Bankrupt, he shall not be deemed to have made a full discovery of his
estate and effects ; and the want or non-production of such books of account shall
be a Vahd cause for the disallowance or non- conﬁrmatlon of lus Ccruﬁcate.

X)’[ And be it enacted, That it shall not be: lawful for any Judge or Cominis-
sioner to grant a Certificate for the discharge of any Bankrupt against whom a
Comnnssmn of Bankruptcy shall issue after the passing of this Act unless it be
‘proved to the satisfaction of such Judge or Commissioner that four-fifths in number

and ‘in-value of the Creditors of the Bankrupt who shall respectively have proved

dehts under the Commission to the value of twenty'pounds or upwards, have
consented to the granting of such Cer tlﬁcate, and the proof of quch consent shall
be in writing. : ‘ Lo , 0

XXII. And e it-enacted, Tnat whenever any Comm’ssxou of Baul Kruptcy
shall have issued in any part of this Province, or-whenever any P'mrrupt shall
be refused his Certificate by any Judge or Commlsuoner, under any bovr‘mxsswn
remaining in force, then and n <uch case ‘it 'shall not be lawful:dor. auy other
Judge or. Comm'ssmne in..any part of this Province to-issue any second or other
Commlssmn until the said first Commission shiall be ‘superseded, nor-toigrant any s
Certificate t such Bankrupt on such second or other Commxssxon, if” issued before
thespassuw of th1s Act n :w- S e o : :

XXIII And be 1t enacted That auy Bankrupt Who shall reftse or WJI"ul]y
negiect to execute all such! deeds ‘and - writings; to. indorse *all .such: hills, notes
or neaoc;able ‘papers, or - to draw such’ checks: and orders: for monies deposited,
or-to do any other such Jawful act:or thingas the Assignee of the estate shall, at
aniy time, -reasonably- require, and which may.be necessary {or-enabling:: hiin to
démand; recover:and réceive-all: the estate and effects ofsuch Banl«.mpt ishall be
held-not to have delivered up all that.part of his‘estate’in his- povessmn, .custody
ox;power; and. shall ‘be deemed guilty’ of -felony;and shall sbe-liablerto be pumshed
mhthe manner m and by the ﬁfty-ﬁrst sectmn’ of: the sald Aetprovlded

,r/J

d
)

XXIV And ine: amendment of the*’thzrty-thlrd *sectlon oft the said: Act—Bent
enacted Thatiall sales of “the:real ‘property ofiany Bankrupt shall-be- ‘made.atithe
place:where the sittings of the. Judge-or:Comimissioner:are: Held; .ox- 2t ! suchisotheér

place.as-ithe: said Judge £ORY Commlssmnerfshall appqmt ; 'and that the place of
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sale shall be mentioned in every notice of sale of the real estate of a Bankrupt,
nor shall any such property be sold until at least four months after notice of the
place of sale shall have been so given.

XXV. And be it enacted, That no title to'any real or personal estate sold or to
be sold under any Commission, or under any order in Bankruptcy, shall be im-
peached by the Bankrupt, or any person claiming under him, in respect of any
defect in the suing out of the Commission, or in any of the proceedings under the
same ; and that no such title after this Act shall come into operation, shall be so
impeached for any other cause, unless the Bankrupt or person claiming under him
as aforesaid shall have commenced proceedings to supersede the said Commis-
sion and duly prosecuted the same, within twelve ocalendar months from -the
issuing thereof. S C

XXVI. Andbeitenacted, That all persons from whom the Assignees shall have
received any real or personal estate either by judgment or decree, are hereby
discharged in case the Commission be afterwards superseded, from all demands
which may thereafter be made in respect to the same by the person or persons
against whom such Commission issued and all persous claiming under him or
them ; and all persons who shall, without action or suit bond Jide deliver up posses-
slon of any real or personal estate to the Assignee, or pay any debt claimed by
him, are hereby discharged from all claims of any stch person or persons as afore-
said in respect to the same, or any persons claiming under him or them ; unless
proceedings to supersede the Commission have been commenced and proceeded
in hefore such payment or settlement of accouut. ‘ '

XXVIL. And be it enacted, That the seventy-second séction of the Act firs
ahove cited shall be and is herehy repealed. . S

XXVIII. And be it enacted, That it shall be lawful for the J udge or Commis-
sioner, by writing under his hand, to sumnon any Bankrupt before him whethér .
such Bankrupt shall have obtained his Certificate or not; and in case he shall
not appear at the time appointed (having no lawful impediment made known and
allowed at such time) it shall be lawful for the Judge or Commissioner, by: . war-
rant under his hand and seal, to authorize and direct any person or persons he
shall think fit to apprehend and arrest such Bankrupt and bring him hefore the’ g
Judge or Commissioner ; and upon the appearance of such Bankrupt, or if he be' -
present at any meeting of his Creditors, it shall be lawful for the J udge. or Com-
missioner to examine him upon oath, either orally orby interrogatories in writing;
touching all matters relating to his trade, dealing or estate, or which may tend to dis-
close any secret grant, conveyance or concealment of his lands, tenements, goods, -
money or debts, and to reduce his answersto writing, and such examinatisn so redus | -
ced to writing shall be signed and subscribed by the said Bankrupt, and if the Bank- .
rupt shall refuse to answer any question put to him by the Judge or Commissionier - -

touching any of the matters aforesaid, or shall not fully answer to the satisfaction = -

of the Judge or Commissioner any such question, or shall refuse to sign and’ sub-
sctibe his examination so reduced to writing as aforesaid (not-having. any. lawful
objection allowed by thesaid Judge or Comimissioner,) it shall ‘be lawful for the said
Judge or Commissioner, by warrant under bis hand and seal; to commit him to-the
Common’
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Common Gaol of the District, there to remain without bail until he shall submit
himself to the said Judge or Commissioner, to be sworn and full answers to make
to the satisfaction of the said Judge or Commissioner to such questions as shall
be put to him, and shall sign and subscribe his examination. S

XXIX. And be it enacted, That it shall be lawful for the - Judge or Commis-~
sioner, in maner aforesaid to summon or cause to be brought before him, all persons
connected with or related to any Bankrupt in whatever degree, the wife excepted,
any law, usage or custom to the contrary notwitstanding, and in' manner afore-
said to examine them or any of them for the finding out and discovery of the
estate, goods, chattels or money or debts due to such Bankrupts of concealed, kept
or disposed of by them in their own person, or by their own act, or by the Bank-
rupt or any other person; and they shall, for refusing to appear or to be sworn,
or to answer, or to sign or subscribe their examination, or for not fully answering
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XXX. And be it enacted, That any person who at the issuing of the Com-
nission shall be surety or liable for any debt of the ‘Bankrupt, or bail for the
Bankrupt either to the Sheriff or to the action, if he' shall have. paid the debt, or
any part thereof in discharge of the whole debt, (although he may have paid the
same after the Commission issued) shall, if the Creditor shall prove the debtunder
the Commission, be entitled to stand in the place of such Creditor, as to the divi-
dend and all other rights under the said Commission, ‘which such Creditor pos-
sessed or would be entitled to in respect of such proof; or if the Creditor shall
not'have proved under the Commission, such surety or person liable or hail shall be
entitled to prove his. demand in' respect to such’ payment; as'a debt under the
Commission, (not disturbing the former dividends,): ‘and may receive dividends
with the other Creditors, although he may have hecome such surety, liable or bail

as aforesaid, after an act of Bankruptcy committed by such Bankrupt; Provided,

that such person had not, when le became such sur ty, bail, or so liable as afore-

said, notice of any act of Bankruptey by such Bankrupt committéd.

 XXXI. And be it enacted, That no action for any dividend shall be brought
against the Assignee’ of the estate of any Bankrupt, by ‘any Creditor who shall

have proved under the Commission ; but if the ‘Assignée'shall refiise to pay any

such’ dividend, the Judge or Commissioner ‘may, on Petition,” order the payment

thereof, with interest for the time- it shall have beeh withheld, and the costs of
the application ; and if such order “be not forthwith complied with, the Judge or
Commissioner may, by his warrant, - commit such _Assignee to the Cominon Gaol
ofthe District, until the orderbe obeyed, or the money iriade by distress’and sale
ofthe' goods and: chattels of such Assignee,’ which“distress and sale ‘may’ be made
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ssfoner': 'Provided that in ‘that ‘part of

Rights of por-
sons having
paid any debt
of the Bank-
rupt as his
Bail, &e. ‘

Proviso.

Remedy
aguinst Assig-
nee not payin,
dividends do-g‘
clared, ‘

the" Province formerly’ Upper’ Canada;"ho" Assigriés ‘shall bé appointéd who shall -

not be ' resident: houselioldér in"the "Di'sit‘ljiét"fj'-if;i* whlch the ‘Commiission of ‘Bank-
ruptey-shall ‘be issued. R N N i L T IR sy
CROCSIRET L RN L e Sl g R e i 0 P e

XXXI: Aud be it endoted, Thatif'any Baskrapt sills beve e ising of
the' Commission; -have’ contracted *any+ debt‘pays ble “tapona contingency which'

I

e
e

7 shall

Debts depend-
.ing on a eon-
tingency, how
‘proveable, &e,




Proviso as to
nolice.
1f the contin-
geney caunot
arrive.

Creditors hav-
ing suits pend-
ing wrainst the
Bankrupt
must relin.
quish the samne
Defore proving,
&e.

And the
Bankrupt
must be re-
leased ifin
Graol at the
suit of the
Creditor prov.
ing.

Eifeet of
proving.
Proviso as to
costs,

Proviao,

if the Com-
mission ba af-
terwards su-
peraeded.

ifany debt
proved in the
ordinary man-
nor he disput-
ed by the As-

giznee ot Cre. |

ditors, the
Judge or Com.
mirsioner may
hear evidence
and dezide,

9 VICTORIA, CAP. 30. 1846.
shall not have happened before the issuing of such Commission, the person with
whom the debt has been contracted may, if he think fit, apply to the Judge or
Commissioner to ovder the Assignee to retain the same in his hands until the
arrival of such contingency, or until it shall be ascertained that it cannot arrive,
and such person may, after such contingency shall have happened, prove in
respect of such debt, and receive dividend with the other creditors, not disturhing
any former dividends : Provided such person had not, when such debt was con-
tracted, notice of any act of Bankruptey by such Bankrupt committed ; and if
it shall be ascertained that such contipgency cannot arrive, the sum shall be
applied for the geneval benefit of the Creditors, in the same manner as other assets
of the Bankrupt’s estate. |

- XXXIIL. And be it enacted, That no Creditor who has brought any action or
instituted any suit against any Bankrupt in respect of a demand prior to the
Bankruptey, or which might have been proved as a debt under the Commission
against such Bankrupt, shall- prove a debt under such Commission, or have any
claim entered upon the proceedings under such Commission, without relinquish-
ing such action or smt ; and in case such Bankrupt shall be in prison ov custody
at the suit of or detained by such Creditor, he shall not prove or claim as afore-
said, without giving a sufficient authority in writing for the discharge of such.
Bankrupt ; and the proving or claiming a debt under a Commission by any Creditor,
shall be deemed an election by such Creditor to take the benefit of such. Commis-
sion, with respect to the debt so proved or claimed : Provided that such Creditor,
shall not be liable to the payment to such Bankrupt or the Assignee of his estate,
of the costs of’ the action or suit so relinquished by him ; and that where any such
Creditor shall have brought any action or suit against such Banlrupt, jointly.
with any person or persons, his relinquishing such action or suit against the Bank-
rupt shall not affect such action or suit against such other person or persons:.
Provided also, that any Creditor who shall have so elected to prove or claim as
aforesaid, may, if the Commission be afterwards superseded, proceed in the action
as if he had not so elected, and in bailable action or actions in which a Writ of .
Cupias ad_Respondendum may issue in Lower Canada, shall be at liberty to
arrest the Defendant de novo, if he has not put in bail below or perfected bail above
in Uppor Canada or bail to the action in Lower Canada, or if the Defendant has
put in or perfected such bail shall have recourse against such bail by requiring
(in Upper Canada) the bail below to put in and perfect bail above within the.
first eignt days in Term, after notice in the Canada Gazette of the superseding such.
Commission, and by suing, in either portion of the Province, the bail upon the re-.
cognizance, if the condition thereof be hroken.. - S
XXXIV. Andbe itenacted, That whenever it shall appear to the Assignee, oxito - -
two or more Creditors who have each proved debts to the amount of iwenty -
pounds or upwards, that any debt proved under the Commission, on authenticior,
notarial deed or otherwise, or for any amount, is not justly due either in.whole, :
or in part, such Assignee or-Creditors .may make representation thereof to:the: = !
Judge or Commissioner, and it shall be lawful for the said Judge or Commissioner.
to summon before him and examine upon oath any person who shall have so
proved as aforesaid, together with ;ithe Bankrupt, and any person whose evidence
may appear to the Commissioner to be material, either in:support:of.or. in opposiion:
, ' ‘ ' " qtor
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to any such debt; any law, usage or cystom to the contrary notwithstanding :
and if the Judge or Commissioner, upon the evidence given upon both sides, or
(if the person who shall have so proved as aforesaid shall not attend to be examined,
having been first duly summoned, or notice having heen left
upon the evidence adduced by the Assignee or Creditors
opinion that such debt is not due either wholly or in part, the said Commis-
sioner shall be at liberty to expunge the same either wholly or in part from the
proceedings : Provided, that the Assignee or Creditors requiring such investigation
shall, before it is instituted, sign an undertaking, to be filed in the proceedings, to
pay such costs as the Judge or Commissioner shall adjudge, to the Creditor who
has proved such debt as aforesaid, such costs to be recovered by petition : Pro-
vided also, that either party may appeal against the determination of the J udge or
Commissioner to the Court of Review.

as aforesaid, shall be of

XXXV. And be it enacted, That, in that part of the Province of Canada here-
tofore called Upper Canada, if, at any time within one month after any Trader
shall have given a confession of judgment, or a Warrant of Attorney to confess
Judgment, or a cogrovit uctionem, a Commission of Bankruptcy shali issue against
such Trader, then sich Confession, Warrant of Attorney or cognorit actioncem, shall
be deemed to have been obtained by fraud, and shall be void as against the Assignee
under such Commission. | ‘

XXXVI. And be it enacted, That whenever any Circuit Judge or Commissioner
in his discretion may see fit, it shall be lawful for such Judge or Commissioner to
authorize and direct, and he is hereby, on reasonable cause shewn, required to
authorize and direct any and all Assignees to institute any and all actions or suits
at law or other proceedings, eithér at law or in equily, necessary to be instituted
or taken in the name of such Assignee or Assignees, although the said proceedings
‘may have for their ohject solely the benefit and interest of one or other particular
Creditor or Creditors: Provided always, that such Creditor requiring any action,
proceedings or suit to be instituted, shall give such reasonable security for the
costs of the said suit, action or proceedings as the said Judge or Commissioner

may direct or order.

XXXVII. And be it enacted, That it shall be the duty h
acting as Commissioners of Bankrupts for each of the said Districts of Quebec and
Montreal, under this Act, forthwith to prepare general Rules and Orders for
regulating the forms of proceedings and the practice to be observed in matters of
" Bankruptcy, not otherwise provided for by this Act, or by the Act héreby amended,
and it shall also be their duty forthwith to prepare a Tariff of Feesand Costs, to

be allowed and - taxable on- all- matters coming before them ; and the said Rules

and: Orders-and- the  said Tariff shall be submitted to the Judges of .the Court of

-Queen’s Bench for the said District of Quebec -or of Montreal, for which such

of the Circuit Judges,”
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fit, to change, alter or modify the said Rules and Tariff, or either of them, when .
so submitted to them, and also at all other times whatsoever, and the said Rules -
and Orders, when so confirmed by the said Judges of the Court of Queen’s Bench,
shall become and be Rules of Practice for the regulation ‘of all matters - in
Bankruptey, and the Costs so to be fixed as aforesaid shall*be taxable by the
sald Circuit Judges on all proceedings to which the same may respectively apply,
and shall and may be recovered as provided for by the seventy-first section of the
Act hereby amended. | -

XXXVIIL And whereas doubts have arisen as to whether the District Judges
in the District of Gaspé have jurisdiction in matters of Bankruptey ; for the removal
of such doubts—Be it enacted, That each of the said District Judges shall be, and
he is hereby declared to be, in virtue of his office as such District Judge, a Com-
missioner of Bankrupts in and for the said District ; and as such shall have such
and the same jurisdiction, power and authority, as are possessed, exercised or
enjoyed by any Commissioner of Bankrupts or Circuit Judge in'that part of this
Province called Lower Canada, by virtue of the said" Act hereinbefore in part
recited, or of this or any other Act or Law whatsoever. ‘

X

XXXIX. And be it enacted, That it shall he the duty of all and every person
and persons haviug in his or their charge, custody or possession, any records or
papers relating to any Commission of Bankruptey, heretofore issued by compe-
tent authority, against the estate and effects of any person or persons residing in
the said District of Gaspé, or to the proceedings had under such Commission,
forthwith to transmit the same to the District Judge residing in the County in -
which the Bankrupt or Bankrupts resided at the time when such Commission = *
was issued ; and such District Judge is hereby authorized and required toreceive
the same, and thereupon to appoint a Clerk into whose custody he shall transfer -
the records and papers relating to such case, on his signing a declaration in writing .
that he will faithfully discharge his duty assuch Clerk ; and thenceforward such
and the same proceedings may and shall be had, and the same jurisdiction, whether
original or appellate, may and shall be exercised under and in.pursuance of and
in relation to such* Commission, and in such and the same manner and form ‘pre- -
cisely as the same would, could or might have been had or exercised respectively
i virtue of the said Act hereinbefore in part recited, if the said District of Gasps ..
had continued after the passing of the said Act to form part of the District . of -
Quebec, and the jurisdiction, power and authority hereby given, had been expressly
given by the said Act to the said District Judges. N

o

XL. And inasmuch as the said District' Judges' are members of Her ‘Majesty’s
Court of Queen’s Bench for the District of Gaspé, and it is therefore expedient
to provide some other tribunal to which appeals may lie from their-judginents; ads
judications and orders in matters of Bankruptcy : -Be it therefore-enacted;« Fhat
Her Majesty’s Court of Queen’s Bench-:forthe District of Quebec: shall' beiand
the same is hereby declared to be the Court.of Review in.all cases and’ misttersiof
Bankruptcy now pending as aforesaidy-or which may arise hereaftef withir: the
said District of Gaspé, and as-such shallihave such and the same:powers; juris
diction and authority, in all such casés-and matters respectively; - as if the“sanio

- had
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had arisen or were to arise Wlthm the District of Quebec, any law, usage or
custom to the contrary thereof inany wise notwithstanding.

XLI. And be it enacted, That the ewhty—ﬁtth section of the Act first above cited,
- shall be and is hereby extended to the words and expressions used in this Act, and
shall serve for the due interpretation thereof.

YLII And be it enacted, That this Act shall be in force nntil the first day of
June next, and from thence until the end of the then next ensuing Session of Par-
liament, and no longer.
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