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CHAPL
AnAct to repeal part of and amend the Laws now in force respecting the practice of His Mas
jesty’s Court of Kiug’s Bénch in this Province.

[Passed 17th January, 1822.]

¥ 727 HEREAS;it is expedient to make - certain’amendments.in the prac-
+¥ ¥ .. tice of His Majeésty’s.Court of King’s Bench in:thie Province. Be it

enacted; by - the King’s Most Excellent Majesty, by and with the advice and
consent of the Legislative Council and Assembly of the Province of Upper
€anida, constituted and-Assémbled by virtue of and ‘undér thesauthonty of
an Act passed-in the  Parliamentiof ‘Great . Britain, entitled '« An'Act to re-
peal cerfain parts of an:Act passed in:the fourteenth year of His Majesty’s
Reigu;.entitled  *An Act for making more ' effectual':provision for- the Go-
vernment of the Province of Quebec in NorthAwerica, and to make further
pro¥ision-forthe: Governient of the'said . Provuiice” 'and:by the'authorily of
the.same,” That she Ninth Clavse of .anvAct: passed in the thirty fourth-year
of His late Majesty’s Reign, entitled, © An Act for the regulation of Juries,”
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and An Act passad in the thirty-fonrth year of His late Majesty’s Reign, en-
titled - Ap Act to establish a Superior Gourt of Civil and Criminal Jarisdic-
tion, and to regulate the Lourt of Appeal” with the excepuon of the first,
thirty third, thirty-fourth, thirty-fitth and thirty-sixth Clauses, aud the secoud
Clause of an Act passed in the thirty-fifth year of His late Majesty's Reign,
entitled + An Actto expisin and amend an Act passed in the thirty-fourth
year of His Majesty’s Reign, entitled, ¥ An Act to establish a Saperior Court
of Civil and Criminal Jurisdiction, and to regulste the Court of Ap-
peal” and an Act passed in the thirty-seveuth year of His late Ma-
Jesty’s Reign, entitled, © An Act for regulaling the practice of the
Court of King’s Peuch” and an Act passed in the thirty-eighth year of
His late Majesty’s Reign, entitled « An Act to amend partof an Act passed
in the thirty-fourth year of the Reign of Hiz Majesty, entitied, « An Act
to establizh a Superior Court of Civil and Criminal Jurisdiction, and to re-
gulate the Court of Appeal. and also to amend and repeai part of an Act
passed in the thirty-seventh year of the reign of His Majesty. eatitled, « An
Act forregulating the practics.of the Court of King's Bench, aud to make
further provision respecting the same,” and an Act passed in the forty-first
year of His late Majesty’s Reign, entitled, “ An Act the belter to adapt the
establishment of the Court of King’s Bench to the present siization of this
Provinge,” and the third and fourth Clauses of an Act passed in the forty-
ninth year cf His lete Majesty’s Reign,entitled -An Act for the.more effzctual
preventing of frivolous  and vexatious suits,and to auihorise the levying of
Poundage upon Executions in certnin cages, and to regolate the sales by
Sherifls and other Officers,” and also, an Act passed in the fifty-first year of
His late Majesty’s Reign. entitled, “ An Act to extend personal arrest to the
sum of forty shillings, and etherwise to regulate the practice in cases of per-
sonal arrest,” be and the same are hereby repealed.

L. And be it further enacted by ihe authority aforesaid, That four periods of
Session or Terms be appointed in each year successivelv, to be known by
the pames of Hilary, Esster, Trinity and Michaelmas Term, That the Hi-
lary do commence onihe Third Monday in January, and end on the Satur-
day of the ensuing week, that Easter Term do commence on Monday pext
after the sixteenth day of April, and end on the Saturday of the ensuing
week. That the Trinity Term do commence on the First Monday in Jaly
and end on the Saturday of the ensuing week, And that the Michaelmas
Term do commence 6n the First Monday in November, and end on the Satur-
day of the next ensuing week, And that the first and last days of every Term
and every alternate days from the first, not including Sunday, be return
days. -’ " \ |

' 1IL. Provided always and be it furtlier enacted by the anthority aforesaid, That’
when the Court shall' have good reason to belicve tlrere will not be sufficient
business to require their daily attendance throughout the Term, they may
be at liberty to adjourn the Court on.any return day to.the next immcdiate
return day. ' ‘ ] 4

V. And e 1t furtlier enacted by the authority aforesmid, That the original
process for compelling ‘the appearance of the Defeadart or Defendants ix
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any siit hereafier, to be brought in tis Majesty’s Court of King’s Bench,
shall be w Writ of Capias ad vesponidendu:n, tested i the uarae ofthe Chief
Justice or Scenior Puisne Judge of thesaid Court for tha time Being, a copy
of which process i actions not baiinbte shall be personally served on the
Detendant or Defendarts by the Sherifi'to whoni‘the process shall be direct-
ed, or his lawlul Deputy or Bailiff bewng = literaté person, and that upon e-
very copy of such process io beserved upon any Defendant, there shail be
writien a notice to such Deferdaut of the intentand meaning of suchi service
to the effectfollowing : o

A.B. You are served with this process to theintent'that you may either
in persori, or by your Atterucy appear in'His'Mujesty’s Court of King’s
Bench, by filing your appearatice au’ the Otfice of the Clerk of the Crown
(or Députy as the cage inay bej) i the: District, at
the return thereof, being the “day of
or withiv eight days thereafier; in orderto your deftnce in thi§ action.

Aund that i all actions hereafter tu be breught wherein thie : Defendant or
Pefendants shall not be arrested and held to special Bail, -if tlie D’éfenda’nt
or Defendants.do nct appear-at the return of suéh process or within "eight
days after the return: thereof, it shall and may be lawful for the Plaintiff, or
Plaintifis upon Affulavit being made and filed of the personal service of such
process, to enter commorn Bail for the Defendant or Defendants, and to pro-
ceed thereon as-if such Defesdant or Defendants had put in and perfected
Bailto' the action. _

V. dArd be it further enacted by the authority aforeseid, That it shall and may
be lawful for ezch and. every Defeidant personally or by Attorney, to enter
his. her, or theirapprarance at the Oifice, from which such process not bail-
able has issued; at any time within eight days after the return of such pro-
ce=s or.Writ, . And that in allactions or'suits whére tlie Defendant or Defen-
dants have appearcd as aforesaid; the Plaintiff or his Attorrey, shall, after
filing a Declaration in the'Gffice*from whencé: the Writ issued, “anid service
of a copy thereof on the:Deféndant by a’demand in writing, call for a Plea;
and that-if afler the expiration 'of eight days from the service of such de.
mand,: no Plea be filed, it shall and may be lawful for the Plaintiff or Plain-
tiffs to'sign Judgment in the cause. . '

VI.-And be it further enacted by the authority aferesaid, That for, and not-
withstanding-any: thing in this Act contained, it shall and may be lawful to
proceed by hill in any case'wheie by reason of ‘any privilege such proceed-
ing is practised in: the Court of King's Bench in England, and that the like
proceeding shall be had in actions so commenced as inr the said Court, un-
lecs otherwise altered by the rules of His Majesty’s Court of King’s Bench'
in this Province. _ o

VIL~iAnd be it further enacted by the authority afcresaid, That it shall and
may be lawful'for auy Defeidant or Defendarits in any action or suit'in the
said Court to plead as many several matters thercto, as he shall think ne.

ecseary wilhout leave ol the said Court, where he would be eatitled to do &

3

® aad
& A
2
A Writ of Capias ad
Respoudendum.

Copy whereofto be
served on Dete udiug
in actious uot bailuble

English Notice oa
Process not Bailable, |

Manner of procesd.
ing on Process not Batle
able.

Privileged persons
may procerd by 3ill,
nnless altered by Rule
of Caurt,

Defendants may
plrad severnl Mntters
without leave of the.
ourk '



4

No parron to be ar-
rested fur & s wuder
ERvR

Afdavit fo be made
by Praiaiifl previous to
aricel,

and may te sworn be-
fore ary Judge, &e.
and Is (0 be paid for
Oaib.

Sum sworn to shall
be endored on Bailae
bls Process.

Commissioners for
teking Alhdavits and
Deputy Cletks ot the
Crown {0 is,ue Baila-
Ble Procees.

Jud~es rane ovdar Are
Tesiy in Ccorlaln casess

C.1, wree 24 Yrar or GEORGE IV::A. D. 1022,  Secosp Seseion:
so by ebtaining sueh leave under the same regulations and restrictionsias are
declared by the British Statule, passed i, the fourth year of ‘the reign of
Queen Anu, Chap. 16sec. 4, any thing in the said clause to the contrary note
withsianding. A ;

Vill. /ud whereas, much inconvenience is felt by conscientious creditors
in the recovery of their just debts,from the difficulty of ascertaining whether
ary person or persons design leaving the Province with an intent to: defraud
their creditors, an Affidavit of which is required by the Laws now'in” force,
before a Capias ad Respondendum could issue, Be it therefore enacted’ by the
autf:ority uforesaid, Thatno person shall be arrested or holden to ‘Special Bail
upon any process issuing out of the said Court in a Civil suit where 'the
cause of action shall not amount to Five Pounds of Lawful Money of this
Province, and where the cause of actionshall amount to Five Pounds and
upwards, it shall uot be lawful for the Plaintiffto proceed to arrest the bo-
dy of the Defendant or Defendants unless an-Affidavit be first made by such
Plaintiff, his servant or agent, of such cause ofaction, and the amount justly
and truly due to the said Plaintiff from the said Defesdants, and also that
such Plaintiff] his servant or agent is apprehensive that the Defendant will
leave this Proviuce without satisfying the said debt, and that the said ‘Plain-
tiff; his servant or agent, does not sue out such ‘process from "any vexatious
o1 malicious motive whatever, which affidavit shall be filed, and may be made
before any judge or Commissioner of the Court, out-of which sich process
shall issue, authorised to take Aflidavitsin such Conrt, or before the Officer
who shall issue such process, or his Deputy, which Oath, such Officer or his
Deputy is hereby authorised to administer, and‘for the said Affidavit, Ons
Shilling shall be paid and no more, and the -sum or sums specified in such
Aflidavit shall be endorsed on such Writ or Process, which sum or sums s@
erdorsed, the Sheriff or other Officer to whom such Writ or Process shall be
directed, shall take ‘Bail, and for no more. - - :

IX. And be it further-enacted by the wuthority aforesaid, That it shall and
may :be lawful-for any Plaintiff; his Servant or Agent, having ‘madé such Affit
davit as aforesaid to sue out:from any Commissioners of His Majesty’s Court
of King’s Beich for taking affidavits in each and every District'a Writ of
Capias ad respondendum with which the said ‘Commissioners as well as thie
several Deputies appointed by the Clerk of the Crowi. shall be from time te
time supplied, signed. by the proper Officer of the Court, on which shall b
endorsed the sum sworn to, and to which the saidaffidavit-shall be'annexed,
whereupon it shall and may be lawful for any Coustable in the District to ars,
rest the said Defendant-and deliver him, her or them, over to the Sheriff in
order that he, she orthey may be held:to bail for the amcunt of the sum se
endorsed. . . o _

X. JAnd beit further enacted by the anthority aforesaid, That in all-cazes im
which the cause of action-shall be other than a debt certain of whichi affidas
vit may be made as herein before'mentioned, it:shall and may be lawful to
hold the Defendant or Defendants to bail; aJudge’s‘order having heen: first
obtained for that purpose in such cases and in such manner as is provided
by the Law and practice of the Court of King’s Beuch in England.
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X1, And be 1t ﬁmiwr enacted by the aut/wnty aforesazd Thateach and eve-
ry recognizance of bail to be taken in cases of personal arrest as herein be-
fore mentioned shall be that if the Defendant or Defendants shall be con-
demned in the action at- the suit of the Plaintiff or Plaintiffs he, she or they
will satisfy the costs and condemnation money or render himself, herseli or-
themselves to the custouy of the Sheriff of the Districtin which such action
shall be brought, or that the Cognizers shall doso for such Defendant or De-
fendants.

X1, dndbe it further enncted by the authority aforesaid, That whenever any.
bail in any action or suit now pending or herealler to be brought in any Dis-
trict, shall be desirous of surrendering their principal in_discharge of them-
‘getves, it shall and may be lawful for the Sheriff of such District, and he is
hereby required to receive such principal into his custody at the Gaol of his
Listrict and lo give such bail a certificate under his hand ‘and seal of office of
such surrender which certificate shall be a sufficient authority for any Judge
of the Court in which such action shall be pending, and he is hereby requir-
ed on production thereof to order an exoneretur to be entered on the bail
piece in the same wanner asif such principal had been surrendered in per-
sou before him at his chambersfor which certificate the said Sheriff shall re--
eeive the sum of five shillings and no more.

KL And be ut further enacted by the authority aforesmd, Thatif any Defen-
dant or Defendants shall be taken or detained in custody in any Uistrict of”
this Province on mesne process issuiug out of any Court of Record in this
Proviuce at the suit of any Plaintiff or Plaintiffs and shall be detained or im-
prisoned thereon after the return of such process, it shall and may be
Tawful for such Defendant or Defendants except in Term time within the
Home District of this Province or District where the Court-shall be hold-
en. and upon due notice thereof given to the Attorney of the: Plaintiff or
Plaintifls in suchprocess to put in and justify bail before-any ofthe Justices
of the Court out of which such process shall have issued, or before any Com-
missioner duly appointed for taking bail in such Court. which Justice or in
case bail shall have heen put in and justified before a Commms:oner, any
Jastice of the said Court upon receipt of the said bail piece and recornizince
from such Commisgioner, may if he shall thizk fii, orﬂor a rule to issue for
the allowance of such bail aud may vn‘th'w order such Defendant or Defand-
ants to be discharged -out of custody by Writ of Supersedeas in th= like
manner as may be done by order of the Tourt in Term time.

XIV. 4d be it further enacted by the anthority aforesuid, That in case thé
Plaintiff in any action now pending or hereafter to be- brought in the said
Court his Servant or Agentsuall at any time after action hrmxmt, and before
final judgment, be apprehensive that the Defendant wil} leave this Province
without paying bis debt it shall and may be lawful to and for the said .Plain-
6iff his Seryant or Agent having made: and filed such Affidavit as aforesaid. to
g1 out an alias Writ of ‘“apms ad respondendum and to cause the said De-
%thnr to be therenpon arrested and holden to “bail, svhich bail, if the gaid

rit shall have been sued out after comnmon bail bemg filed, shall be bail te’
#he action.
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XV. And e 1t firther enacted by the authority aforesaid, That in ali cases in
which the party has been held to special bail, it shall not be nccessary to
make or file any furthér or other Aft davit before suirg ont a Capias ad satis-
facieudum upon the Judgnent ohtained in the same action. and that in ca-
ses where the party has nct beep held to special hail 2 Writ of Capiae ad sa~
tisfaciendum may issue after Judgment upon an Afidavit of the same form as
is hereby required to be made for the purpese of suing out a Capias in mesne
process or upon Aflidsvit by the FPlaintifl his Servant or Agent that he hath
reason to believe that the Defendant hath parted with Fis property cr mace
some secret or frandulent conveyance thereof in order to preventits being
taken in Exccution. '

XV And heit further enacted by the outhority aferesaid, That upen al 4s-
sues joiuned in the Court in any swt or action that shall avice or be triahle .
it the Home District or in the Distriet where the Court «haijl be helden under
any Commission of Assizé and Nisi Prius issued ufter the Terms of Hilary
and Trinity respectively and tested ou the lasi day of each of those Terms,
the Chief Justice or any other Judge of the said Court shall as Judge of
Assize and Nisi Prius for the said District iry all manner ofissues Joined in
the said Court which ought to be tried by a Jury of the said District, and
that the Chief Justice or any other Judge of the caid Court shall as Judge of
Assize and Nisi Prius issue his Precept to the Sheriff ot the snid District. for
the summoning of Juross for the trying ot all such issues as may be jeoived
in the said Court and arise and be triable in the said District. so that the same
may be in no instance holden sooner than thirty days from the end of the Hi-
lary and Trinity Terms respectively.

XVII. And be it_further enacted by the authority aforesmd, That when the
Plaintiff or Plaintifls, Defendant or Defendants in any action now pending or
hereafter to be brought, shall be desirous of procuring the testimony im
such suit or suits of any aged or infirm person resident within the Jurisdic~
tion of His Majesty’s Court of King’s Bench in this Province, or any person
who is about to withdraw himself or herself beyond such Jurisdiction, or
who is residing without the limits of this Province, it shall and may be law-
ful to and for His Majesty’s said Court, or for any Judge thereof in vacation
upon hearing the parties upon the motion of such Plaintiff or Plaintiffs, De-
fendant or Defendants, toissue one or more - Commission or Commissions
under the Seal of the said Court to one or more Commissioner or Commis-
sioners, to take the examination of sueh person or persons respectively, due
notice being given to the adverse party. to the end that he, she, or they may
cause such Witnesses to be cross-examined.

XVIHIL 4nd beit further enacted by the authority aforesaid, That in cases
of Witnesses residing without the hmits of this Province such Commission
or Commissions with the examination of the Witness or Witnesses taken
pursuant thereto returned to the said Court, with an Affidavit of the due tak-
ing thereof thereto annexed, sworn before and certified by the Mayor.or
Chief Magistrate of the City or place where the same shall or may be taken
close under the hand and seal or hands and seals of one or more of such
Commissioners shall be taken prima facic (o have been duly executed and

Leconp [Esmok
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returned and shall be received as evidence in the said cause, Frovided
aiwuys, that such examination or examinations shall not be read or given in
evidence in thesaid cause, in case the Deponent or Deponents respectively
shall be living within the Jurisdiction of the said Court and of sound mind
memory and undepstanding at the time such examination or examin-
ations shall be offered to be given in evidence and provided it'is made ap-
pear to the Court before which sueh examination or examinations is or are
Pput in that the same has or have not been duly taken. '

XIX. And beit further vnacted by the authority aforesaid, That it shall and
may he lawful in any execution against the Persou, lands or goods of any
Debtor or Debtors for the Sherifl to levy the poundage fees and the ex-
pease of the said execation over and above the sz recovered by the Judg-
ment, together with-the fegal interest upon the amount so recovered trom
the time of entering the said Jndgment. .

XX. And whereas, it is expedient to provide for the more public and cer-
tain notification of Sales of Lands, under execution in order that ail persons
hsving claims thereto may be apprised thereof, -

Be at further enacted by the uuthority aferesaid, That before the sale of any
Real Esfate be had upon any execution to be sued out, after the passing of
this Act the*Sheriff shall cause an advertisément to be inserted in the Upper
Canada Gazette, at least six times betore such sale specifying the particu-
lar property to be sold, the names of the Plaintiff or Plaintiffs and Defendant
or Defendants and the time and place at which it is intended to proceed to
the sale thereof.and the same shall also be advertised in any one public
Newspaper of the District in which the Launds lie, or by notice putup in,
the Office of the Clerk of the Peace o# on the Door of the Court House or
place/in which the Court of General Quarter Sessions for such District are
usually holden for three months before such sale : Provided always, nevertheless,
That nothing herein contained shall be taken to prevent such adjournment
of such sale to a future day.

XXI. And be it further enacted by.the authority aforesaid, That from and af-
ter the first day of July next ensuing, it shall not be lawful for any Sheriffor
his Deputy in any Distriet of this Province directly or indirectly to trade, traf-
fic, sell or vend_goods, wares or merchandize, either by wholesale or retail or
keep a shop or expose for sale any such goods; wares or merchandize, or
to maintain any actien at Law for the recovery of any debt, the amount, con-
sideration or accounty being for such goods, wares. or merchandizes, except-
ing always such as by the duties of his office ke i« legally commanded to do.

XXIL And be it further enacted by the authority aforesaid, That the first and
last days of all periods of time limited by.this Act or hereafter to be limited
by any rules or orders of Court for the regulation of practice be inclusive.

XXHIL. And be it further enacted by the authority aforesard, That the form of
proceeding in the said Court shall be by a conrse of pleading to issuc ina
most compendious manner, and that in all actions founded ona common un-
dertaking the following form of declaration may be adopted. )

‘A. B. complams of C. D.lateof  for that whereas the said C. D. on the

dayof  at  was indebted to the said A. B. in the sum of  (the
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eonsideration advanced.) and being so indebted, he the said C. D. then and’
thiere undertook, and faithfully promised the said A. B. to pay him the said-
sum, when he the said C. D. should be requested, aud though siuce requested,
dom now reiase soto do, to-the said A. B. his dam’xge of i. who thereiore
briugs his suit.-

XAV, Jdud be it further enacted by the (mthomy atoreseid, That each and.
every of the statates of jeofails. and each and every of the statutes oflimita-
tions, and each and every of the statutes for the amendinent of the Law ex-
cepting ihose of ere iocal expediency which from time to time have been-
provided aud enacted respecting the Law of Englaid be adopted and de--
eivred to be valid aud effectual for the same purposes in this Provinee. -

XXV. Andin order to discourage vexatious suits and to preventadditional:
charges upon any Defeudant or Defendants who may. be willing to pay the
suwu which he or they shall adinit to be justly due, Be ut envcted by the autho-
rizy aforesad, ‘That in all cases, where the sum demanded by any Plaintiffor
Phainiiffs is a sum certain or is capabie of being ascertaived by computation
of numbers, it shall and may be lawiul for any Defendant or Defendans to- -
move (hat he or they mayv bg at liberty to pay into Court such sum as he or
shall propose to pay in full discharge of the said demand : whereupon.
the Courtmay ordera rule to'be drawn up o such effect, or in time of vaca~-
tion such order-may be made by aJudge of the Court, aud in case the Plaia--
tif'shall be willing toaceept, and shall accept the same together with all costs-
accrning to that tine to be taxed by the proper Officer, the same shall be
1i: full satistaction of such his demand. and all further proceedings in the said
action shall cease: and to the end that every Plaintiff or his Attorney may
know of such proceeding the Defendant or Defendants shall, and are here--
by required to-serve a t opy of the Rule-authorizing such pryment to be-

made. upon the Plaintff or his Attoruey at the time filing his plea of the:
ge.mral issue to such Plaintiffs declaration. -

‘XAVL Provided ahonys. That upon payment of money l‘)tO Court, it shall
and-may be lawl for the Officer receiving the same to deémand and take a
sum not excceding twenty shiliings for every hundred pounds so-paid into:
Conrt. and at and after the same rate and proportion for every sum of money
se paid, and alsn to demand and take the sum of one shilliug for every re-
cﬁmt hv him given on account of money. 80 paid in as’ aﬂ)rewui

XXV And for themore convenient administration of Justice throughout
the Province, Bef enacted hythe nuthority afiresuidy "I'bat it shall and may be
Tawful for the Governor, Lieutenant tiovernor. or Person Administering
the Goverament of this Provinee. to issie vearly and-every year in the vaca-
tion beiween the Michaelimas and "Trinity Terms! such Commissions of As-
size. and Nisi Pring into the several Districis. as- may be necessary for the
purpose of ¢ rying afl issies joined in the said Coart, io any suit or action ari-
sing inth esaid Districts respectively; and that whens suilable communication

By land sha I be opened from the City.. Town, or place which shallbe the

aent of
th:

Tovernment into the respecfive Distriets, and the circumstances of
rovince may require i, 1t shall and may be lawful for the {:overnor,

~Lieutenant Governor, or Person administering the Government of this Fre-
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virce, likewise to issue yearly end'every year in the vacation between the }i-
Inry and Easter Terms. such Commissions of Assize and Nisi Privs into each
ei'the several Districts as may ‘be necessary for the trial of all issues joined
i manner aforesaid.” .

- XXVIHL.. Provided ahcays, and be st further enacted by the authority aforesuid,
That nothing Lerewn contained shall prevent or he' construed to prevent the
Governor, Lieatenant Governor, or Ferson admiuistering the Governmeut of
this Province, from issutng a special Commission or Comuissions-for the trial
of one or mere offender or offenders, upon extraordinary occasions when he
shizll deem it requisite or expedient that such Commiasion should issue, -

XXIX. And. be it further endacted by the authority afvresaid, 'That no Writ
of enrquiry shall icsue to the Sheriff’ in cases where Judgment shall have goue
by detault, butin all such cases the damages shall be aseertained at the'same
timse and in like manner as il the parties had pleaded. to issue, and that au en-
try thereof he made o1 the Roll aceordingly. .

XXX. -And bet further enacted by the authority aforesaid. That every com-
mon Juror shall-be allowed the sum of one shilling and three pence in every
cause in which be shall be sworn.asa Juror,to be paid by the Plaintiff or his
Attorrey and-to be accounted for - in cosls by the party eharged with the
payment thereof.-

AXXL-And be 1t further enacted by the autherity aforesaid, That the Sheriffs
of the scveral Districts shall aud they are hereby required to make return
of =l Writs of Nisi Prius which shall-be delivered to’them or their sufficient
Deputy, before the said. Chief Justice,  aud every other Judge who shall be
assigued to execute such' Commissions of :Assize: and Nisi Prius, and shall
give their attendace upon the said Chief Justice and each other Justice as
weli for thie returning.of such tales de circumstantibus as shall be prayed for
the trial of =uch issues as for the maintcnance of good order in the King’s
Court, and for the doing aud executing of all other things te the office of She-
rifi in'such case belonging and appertaining. ' '

XXRIL And be o furiker enacted by the vuthority aforesaid, That it shall and
may be lawlul for the Clerk of the Crown and Pleas to have and he is hereby
required to huve in each andevery: District of ‘this: Province except the Ot-
tawwa,'an office; the.duties of which :shall be discharged by Deputy, in which
actobs in‘the suid Court may be instituted and all necessary proceedings had
before final Judgment, and ;& Writof Cajilas‘ad satisfaciendum - after sneh
final Judgmentimay be issacd in'the same manner as the saine may be done in
the prineipal office’of thiesaid Clerk. ‘

XXXHL " Provided elways, ani be it furllier enacted by the anthorityj cfsresaid,
That the' Preciyc and ‘Afidavit (where e shall be required) filed in,the said
District.Ofiice on issuing any Capias.ad satisfaciendum shall beitranswiitied
too the principal ofiice Within e month after the same -shall have bzen filed
as aforeshid. - ‘ , ‘

RAXXV. And he it further enacted by the euthersty-afiresaid, "Fhat whenever,
sitiver the Plutntiff or Detendant iy any suit -hareafter’1o” be in®iteicdtin dny

€
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*‘72 District except the Hame Dist nct, iy - think it tiecessary to produce to the
Conrt; the Wnit, Decluration, Plea or avy ofher proce eumaa which may huve
been filed i in :'JC'] c: x‘u o i* shall and mnybe lawful for the said Plaintiffor De-
fendant to demand und receive from the Dennty Clerk of the Crown and
Doty Gereof e Pleas in the District (mv ol such Writ, Dei'm*‘mmn Plea, or other. pro-
ceedings i fru:uui’ed cecding in the cause cei'r"w' by the saiil Clork to be a-frue (.mw of the ori-
ginal, which Copy shall be received by the Court-in all cases in Tiew of the o
nfrlml and as a proof*hwﬂof
: I'\XM. - And be it further enicted by the authority etoresunid; Timt hefore finul
L‘_“;ﬂ‘{’l['l‘[;"“ﬁ"f'fl',;’p Judgment the sev e-ud~prnceedmg% that have- hewn fad inthe cause shill be
princied OFce Lelore trsmf-.fn tled to me priuexpal otfice-of the said - Clcx‘z. antl shall rémain in his
final Judgment. custnd V.
XXX VI And be it further enacted by the cuthorityaforesaid, That o in-
dictment information or canse. wﬁatsn@vnr shal be-triedvat Nisi Prius before
Bicht dnvs novice 2NV Jucige or Justice of Assize or Nist Pricrs in any District of this Prmmce
of triaitobs siven s uoless notice of!rm., in writing, has been given at least eight duys before
teases ad four divs - oheh intended trind @ and incase any parly orphriies shall have given such
notice of trial as aforesnid, and shall not afterwards duly counternzand the
same in writing at least fnur days befose such intended trial, every qudx purty.
‘shail upon nerrlc"t of bringing such issue fo frial, he ohlw:ed to:pay wnto 1he
party orp'nt:ea io whom such notice of tiial shall have been given as aiore-
-said, the like costs and charges as if'such trial had not been counternsanded.,
XXXVil. Anid be u Suither enacted by y the authority aforesaid, That when-
‘ever the Defendant in any action-shall Yo term time, plead any dlhiory plea,
in case such plea shall :beof a wartterin -Law and not of fact, it shall and
Dilatory Plens may may be lawful to and forthe Plaintiff in the said action to set down such plea
be argued hefore a
~Judge in vucation, for argum ent on-the next day on which the said Court shaii sit, oron any o-
ther dav in the term giving two days notice thereof 1o the Defumam or his
Atmrney ; and “in case -such -piea be filed in the tine of vacaiion, or being
filed in term time, the said Plaintiff shall neglect su-to set down the Sutre
for argament as aforenaxd it ‘shiall and wnay be fawful -to and 1o the gaid
Plaintiff to apply to » any Judo‘e of the saidl Court (o hear and determine the
issuc joined thercon in like manner as the same may now be doune in opea
Court 5 and in case the said Judge shall g;lvc:Judwmenf for the Plaintiff) he
the said Judge shall by an order under his ha na direct the said plewto be 1a-
ken off the file with costs to be taxed by the proper Officer; and the suid
Defendant shall within four duys rom. the date of such m‘dm, plead an is-
suable plea, and shall rejoin g ratis, and shall also be bound to zo to trial,
atsuch time as he wouil have been bound to go. to trial in case he b ad
plequed such issuable plea in the first instance, and not such dﬁamry plea.
XXXVHUL Aud beit further enacted by the authority ({fbresazd "That the allow-
dossin civit suis ance of Costs to cither pariy, Plaintifi or De‘emmnt in all Civil suits and
tobe regulated Lythe  penal actions be regulated by the Stat utes and usages whicl direct the pay-
faws o Boghad - pent of Costs by the Laws of England.
XXXIX. Aud be it Further enacted by the anthority aforeswid, Thut the Chiel
Commissioners tohe  Justice and other the Justices of the said Court of King’s Bench for the tine
appeinted fortaking - heing or any two of tnem whereof the Chiefl Jnstice f«n the time being to be
Adidavits, one, shall and may by one or more Conuwission or Coaunissions under the
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Seal of the said Courl from time to time as nced shall require, empower
what and as ARy person: s asthey shull think fit and necessary in all the se-
verdd Districts wnhm this l’mvm(‘c,lo take and reccive all o and every such
Afidavit and Affidavits as any person or persons shall be wiiling and desi-
rous o make befuore any of the persons se empowered, in or concerning
anv cause, matter or thing, depending or hereafter to b depending or in any_
wise concerning any of{ho proceedings 1o be in the szid respective Courts,
and that itshail and may be lawful for any Judee of Assize and in bis Circuit to
take and receive any Afidavit or Affidavits as any persons or persons shall be
willing and desirous to make before hm,, inor cunwmmz Jmy. cause, matier
or ghmo- depemlmo‘or hareafier to bedepending, or in any wise concerning any
pwweedmm tobe had 10 the said Court of Kll‘ﬂ"’a Bench. which said Afidavits,
‘taken as aforesaid, shail be fled in the Ofﬁcc of the said Court, and there be
read and made use of in the said Courl ta all intemts and purposes as other
Adfiidavits taken in the said Conrts ouziit 1o be,and that all and ey ery Affidavit
and Afdavits taken as aforesaid shall be of the'same. force as “x*hdawts ta-
‘ken in the said Court shall and may be; and all and every person or per-
sous forswearing him, hes, or themselves in such Alfidavit or Aflidavits shall
incur and Le liable anto the-s: e pains and peaalties as if such Affidavit or
Afidavits had been made and taken in npen Court.  Provided ahvays, That
for the taking of every such Ailudavit, the. person or persons so empowered
and-taking the same shall for so domg receive ounly ihe sum or fee of tvelve
peace and no mare. ‘
X1, Aud be it jJurther enncted by the aathon&y ¢ jorem.d That the Chief
Justice for the time being and other the Justices of the said Court of King’s
Bench orany two of them -whereof the said Chief Juslice shall be one, shall
or nay by one or more Commission or Cammissions under the seal of the
said Court from time totime. as need shall require; empower such and as ma-
ny persons asthev shall think it and necessary in alland every the several
Districts of this Province to take and receive all and every recognizance or
recognizances ot bail or bails as any person or pessons shall be willing or
desirous to acknowledge or make before any of the persons so empowoned in
any action or suit depending or hereafter tobe depending in thesaid Coust
in such wmanner and form, and by such recognizance or bail as the Justices of.
the said Court may herealter take or may think fit, which said recognizance
orecognizances of bail or bail piece so taken as aforesaid shall be fled in the
office of the Glerk-of the Crown in the District where the same shall be taken
together with an Afhidavit of the due taking the recognizance.of such bail or
buil p'ece by some credible person present at the takmg thereof, sshich recog-
nizance of bail or bail picee so. taken and (iled shall be of the like effect as if
the same were taken in open Court, for the taking of which recogmzance or
recognizances of bail or bail piece, the Person ur Persons so empm\ercd shall
receive only the sum or fee of two smlhne;s and no more @ Provided alhoays,
novertheless, that nothing herein contained shall exiend to preclude any party
gz:sm exceptiog to the buil in the wanner and within the time prescribed by
WL
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XLI. Aud be it further enacted by the authority afo eseid, ‘Trat the Justices
respectively sh all nuke such rules” and orders for the Jusufvmfr of such haiis
and m:king of the sane absolute us to themn shall seem neeet, <o as the Cog-
mizor or Cognizors of such buil or bails be not cnmpdlod o a; pear in nersnn
in the said Court o justify him or themselves, bat the sume may and is here-
by directed to be determined by Afiidavit or Alidavits duly taken Lefore the -

said Commissioners who are hereliy empowered and re-qt-:red to take the same
and alse to be examinved by the Jastices upon oath touching the value of their
respective estates,

XL And be it j'urtlzrr enacted by the authority of wesmd, That any Judgs
of Astize in bis Circuit shall and mnuy take and receiva W and every such
recognizance or recogniz ezs of hail ar buils as any person shall be willing
and desirous to make and acknowled e before hin which being transmitied in
like manner as aforesaid shatl withoet onth be received in ynanner as aforesaid,

XLIML Aud Ee it further enacted by the authorny oforesaid, ‘That the seve--
ral Acts and Ordinanees of the Governor and Council of the late Province of
Quebee whereby the sevend Cowis of Conmmon Pleas in this_Province were
constituted an- (rom tiine Lo titne continued, be, and each and every of them

are hereby repealed.

XLAY. dAnd be it fu.ther enacted Ly the authmity afiresaid, 'That after twelve
months from the passing of this Aet 1> Attorney of this Court being a Mer-
chantor in any wise cuncernod hy “.N“'ehhl[) public or private in the ;n'r-
chasing and veading of Merchundize in tie way of Trade as a Merchant shall’
be permitted to pracuse in the said Court during the time he may be such
Rlerchant or so engreed as atoresuid, vor until twelve menths after he shall
bare ceuned to besuch Merchant or so engaged as aloresaid.-

X1V, Aud be it Jurther enicle 4 by the umfmmJ r;fau.sm.! That from and:
alter the first day of Fastor Tenn nexr, it shall and may be lanfi! to and lor
the said Court of Kings B8 m\ch and they are hierehy 1equired by order or rale,
or oideror rules to be proveaneed by the said Court during the said Term of
Easter or duiing any subiser uem "ferm or Terms from time to time to ascer«
tain, determine, d(« fare and adjudge whi sed sirgularthe foes which shalt and

\"w be tukew,or he altoned 1o e tulen by any Clerk of the Crowr,-Counsel,.
Attor: wy, fhenfl, Gfitcer or (,tbcr;r":r‘n from or in resy ect of any business af-
tor the st day of Fasster Tenn te be deneor tansaeted in the Comtof K ing’s
fench, us well i civil canses as it eriisinal prosecunions as in all matters and
ihx'i"'«, causes and proe {'*-i _3% vhich ﬂre-c-ai!m shudl or wuy be depending.
in the said € ourt which regavdds the Kine's Revenne or under uny Commiission
of Uyerand Terminer o ol Cehe u! Ceool Bddivery or urder any Special Com-
feiission of Cyer and Terminer, any former Law to the contrary uotwithstand-
ing.

KLVL Sad e it Srther enceted by z!. awthority afcresoid, That nothing in:

this Act conwined shall extend toabnul any existing Comunission or auth.ori-
§ of any Giiicer or Commissioner heretolore ‘ti)pu:!h(d fo ary Gilice which
niny reguire to be continned by the provisions ol this Act orto make voud any’
preceedings now depending in the said Court of Kire®s Beneh hut that the
m! office shall be conducied, 'm(? the said prowm!nws be continued and'

rried o1 uccorditg o ihie several provisons herein ¢ contuived.



