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thall, for every fuch offence, forfeit and pay the fum of five pounds, to the public ftock of
‘the diftri&t.

IV. And besit further enaGied by the authority aforefaid, That in cafe any mafter or miftrefs thall
detain any {uch child born in their fervice as aforefaid, after the pafling of this a&, under any
pretence whatever, after fuch {ervant fhall have attained the age of twenty-five yeats, except by
virtue of a contract of fervice, or indentures, duly and voluntarily executed, after fuch difchmge
as aforefaid, it fhall and may be lawful for fuch fervant to apply for a dilcharge to any of his
majefty’s jultices of the peace, who fhall and is hereby required thereupon to .iffue a fummons
to fuch malter or miftrefs; to appear before him to fhew caufe why fuch fervant {hould not be
difcharged, and the proat that fuch fervant is under the age of twenty-five years, fhall reft upon
and be adduced by the mafter or mifire(s of {uch fervant ; otherwile it thall and may: be lawful
for the faid juflice to difcharge fuch fervant from fuch fervice as aforefaid. Provided always,
That in cafe any iffue fhall be born of fuch children, during their infant fervitude, or after,
fuch iffue fhall be entitled to all the rights and privileges of free born fubjeéts.

V. Aud be it further enacted, That whenever any mafter or mifirefs (hall liberate or releafe any
perfon fubje& to the condition of a flave from their fervice, they fhall at the fame time give
good and {ufficient fecurity to the church or town wardens of the parifh or townfhip where they
live, that the perfon fo releafed by them fhall not become chargeable to the fame, orany other
parith or townfhip.

: Preamble.

Conflitution &
Jurifdi®tion of
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probate.

C HAR- P VHE

An ACT to eftablift.a Court of Probate in this Province, and alfo a Surrogate Court in eyery
Diftriét thereof.
- HEREAS it is expedient to eftablith a court for the purpofe of granting probate of
wills and committing letters of adminiftration of the goods of perfons dying inteflate,
having perfonal eftate within this province, Be it enagted by the king’s moft excellent

majelty, by and with the advice and confent of the legiflative council, and aflembly of the pro=
vince of .Uppcr—Camd,a,, conftituted and affembled, by virtue of, and under the authority of an
a& paffed in the parliament of Great-Britain, entitled an a& to repeal certain parts of an a&;
pafled in the fourteenth year of his majelty’s reign, entitled, ‘“ An a& for making more effecs
tual provifion for the government of the province of Quebec, in North-America, and to make
further provifion for the government of the fuid province,” and by the authority of the fame,
That there be conftituted and eftablithed, and there is hereby conftituted and eltablifhed, a
court with full power and authority to iffue procefs and hold cognizance of all matters relative
to the granting.of probates, and committing letters of adminiftration, and to grant probates of
wills, and commit letters of adminifiration of the goods of perfons dying inteftate, having per-
fonal eftate, rights and credits within this province, to be called and known by the name of
the Court of Probate of the province of Upper-Canada, and that the governor, Iieu&cnant-gov-
einor, or perfon adminiftering the government thereof, fhall prefide in the faid court, to hear,
give order or decree, or pronounce judgment in all queltions, caufes or {uits that may be
brought before him, relative to the matters aforefaid, and that for fuch purpofe he may from
time to time, when he fhall be fo difpofed, call fuch perfon or perfons as he fhall think proper
to be affeor or affeffrrs with him, and that it; {hall and may be lawful for the governor, lieu-
tenant-governor, or perfon adminiftering the government in this province, to nominate and
appoint from time to time, an official principal of the court together with a regifter and fuch
officers as may be neceflury for the exercife of the jurifdi&ion to the faid court belonging.

1. Aad whereas:it will be conyenisnt for the inhabitants of this province 1o be enabled to
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obtain probate of wills, and letters of adminifiration within their feveral difiri@s, Be it enadled
by the authority aforefaid, That it f{hall and may be lawful for the governor, lieutenant go-
vernor or perfon adminiftering the government in this province, to inftitute, and he is hereby
authorized to inftitute by commiflion under the great {eal of this province, in each diftri&t
thereof, a court for the purpofe of granting probate of wills, and letters of adminiftration of the
goods of perfons dying iuteftate, having perfonal eftate within the limits of each diftri¢t refpec-
tively, which courts fhall be feverally called and known by the names of the {urrogate court of
the Eaftern diftri&, the furrogate court of the Midland diftri&, the {furrogate court of the Home
diftri&, and the furrogate court of the Weftern diftri&, and alfo to appoint from time to time, a
furrogate to piefide as judge in each of the faid courts, to hear, give order, or decree, or pro-
nounce judgment in all queftions, caufes or fuits, that may be brought before him, relative to
the faid matters, and alfo from time to time, to nominate and appoint a fit and proper perfon to
be regifter, and alfo fuch officers as may be neceflary for the exercife of the jurifdi&ion to the
faid courts belonging, and that each and every of the faid courts fhall have fuli power and autho-
rity to ilfue procefs and hold cognizince of all matters relative to the granting of the probate of
willsand letters of adminiftration, and to grant probate of wills, and to commit letters of admi=
niftration of all and fingular the goeds and effeéts, rights and credits of perfons dying inteftate,
within the limits of their refpeétive diftriéts, except in the cafes herein after mentioned. Provi-
ded always, That inall cafes where a teftator or inteftate {hall die poflefled of goods, chattels or
credits to the amount of five pounds in any diftri¢t, other than that in which he ufually refided
at the time of his deceafe, or when any teftator or inteftate fhall die poffeffed of goods to the
value of five pounds, in two or more feveral diftri¢ts within this province, the probate of fuch
will and letters of adminifiration of the goods and effeéts of fuch perfon fhall be granted by
the court of probate only, and not by any {urrogate court.

111. And in order to give due authenticity to the afls and proceedings of the faid feveral
courts, Be it enaéted by the authority aforefaid, That each of the faid courts be provided with

- afuitable feal ; that on the feal of the conrt of probate be infcribed the name of the province; and:

on the feveral feals'of the {urrogate courts the name of the diftri&, over which its jurifdicion
extends, and that a particular defcription of fuch feals be refpectively {ent to the office of the.
fecretary of the province to be kept among the records of the province. Provided always, That
no perfon (hall be entitled o1 qualified to enter upon or execute the office of {urrogate in any
of the courts {o to be eftablifhed, until after he {hall have taken the following oath s |

“ 1 A. B. do folemnly promife and [wear, that I will honeflly and impartially execute the Qﬁcé
b according to the beft of my knowledge and ability.

; ¢ So HeELP ME Gob.”

And that no perfon (hall be entitled to a& asa regifter in any of the faid courts unul after he

{ball bave taken the following oath :

¢ 1 A. B. dopromife and fwear, that I will d:lwenﬂy and Jaithfully execute the officeof and:
¢¢ that Iwill not knowingly permit or [uffer any alteration, obliteration or defiruétion to be made or
¢ done by myfelf or others, on any wills or teflamentary papers committcd to my charge.

* So neLp Mg Gop.”

1V. And be it enatied by the authority aforefaid, That every will or teflamentary paper, which
fhall be duly proved, approved and infinuated in the court of probate, or in any furrogate court
within this province, fhall be kept and preferved among the records of the faid court, and that
a tranfeript thereof duly authenticated under the feal ‘of the faid court, fhall be taken and re-

ceived as the regular prabate of fuch will or teftamentary paper, {o far as the fame may regard

L
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province, or wherever it may be neceflary to produce the fame.

V. And be it enacted by the authority aforefaid, That from and after the palling of this a&, no
nuncupative will, {hall be good where the efiate thereby bequeathed fhall exceed the valu’e of
thirty pounds, that is not proved by the oaths of three witneffes at the lealt, that were pre~
fent at the making thereof, nor unlefs it be proved that the teflator at the time of pronouncing
the fame, did bid the perfons prefent or fome of them bear witnefs that fuch was his will, or to
that effe, nor unlefs fuch nuncupative will were made at the time of the laft ﬁcknefs’ of the
deceafed, and in the houfe of his or her habitation or dwelling, or where he, or the hath been
refident for the fpace of ten days or more, next before the making of fuch will, e‘xcept when
fuch perflon was furprized or taken fick being {rom his own home, and died Lefore he returned
to the place of his or her dwelling, :

VI. And be it further enacted by the authority aforefaid, That after fix months pafled after the
fpeaking of the pretended tetamentary words, no tetimony (hall be received to prove any will
nuncupative, except the faid teflimony or the fubftance thereof were committed to writin witﬁ-
in fix days after making the fuid will. ' g

VIIL. And be it further enasted by the authority aforefaid, That no letters teffamentary, or probate
o L] 9

ceived to be proved, unlefs procefs have firft ilfued to call in the widow or next of kindred of
the deceafed, to the end that they may conteft the {ame, if they fhall be fo advifed.

VIIIL. And be it enasted by the authority aforefaid, That no letters of adminifiration fhall be
granted by the court of probate, or by any farrogate court, of the goods, chattels or credits of
any perfon reprefented as having died inteftate, until due proof be made before the faid judge
or furrogate, to his fatisfattion, that fuch perfon is dead, and died intefiate. -

I1X. And be it further enagied by the authority aforefaid, That when application is made for Jet=
ters of adminiftration of the goods, chattels and credits of any perfon dying intefate, by an
perfon or perfons not entitled to the fame as next of kin to the inteRate, the judge of tiue cour}t'
of probate, or the furrogate to whom fuch application fhall be made, thall before the grantin v
of the adminiftration, iflue a citation to the next of kin to the intefiate, furnmoning him o%
ber to appear, and fhew caufe, if any they have, why the adminiftration fhould not be granted.
to the perfon or perfons fo applying, which citation {hall be ferved upon the next of kiffo the
inteftate, refiding within this province, and if the next of kin, nor any perfon of the kindredt
of the inteftate {hall happen to refide within this province, then a copy of fuch citation {hall
be affixed up in fome public place in the town where the inteftate did refide at the time of ]1?'
death, at leaft ten weeks before the return thereof, and in cafe fuch inteftate did not reﬁd]s
within this province at the time of his death, then a copy of the citation fhall be publithed i:

the Upper-Canada gazette, once in every month during the {pace of eight months before the

return thereof. Provided always, That in cale the perfon next of kin ufually refliding within
this province, and regularly entitled to adminifter, fhould happen to be abfent from the ro-
vince, it thall and may be lawful for the judge of probate, or {urrogate, within the limits oghis
diftrit, to grant a temporary adminifiration, to the next of kin who (hall be in the province, of
the inteftate, during a limited time, or to be revoked upon the returr. and application of ﬂ;ch

- neareft of kin as aforefaid, and for that purpole to take fufficient bonds from the party to whom

PBonds to be ta-
ken of the per-

fuch temporary adminifiration fhall have been granted, for the furrender of fuch letters of ad-
miniftration, and to account for the fame, in manner herein after to be mentioned,

X. And be it further enacled by the authority aforefaid, That the Jjudge of probate, and every

fons {urrogate in his feveral diftri@, fhall and may vpon their refpeétive granting and committing
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letters of adminiftration of the goods of perfons dying inteftate, take fufficient bonds of the
relpective perfon or perfons to whom any adminiftration is to be committed, with two or more
able fureties, refpe& being had to the value of the cflate, in the name of the governor, lieuten-
ant-governor, or perfon adminiftering the government of the faid province, or with the condi-
tion in form and manner following, mutatis mutandis. ** The condition of this obligation is
fuch, that if the within bounden A. B. adminiftrator of all and fingular the goods, chattels and
credits of C, D, decealed, do make or caufe to be made, a true and perfeét inventory of all and
fingular the goods, chattels and credits of the faid decealed, which have or fhall come into the
hands, poffefflion or knowledge of him, the faid A, B. or into the hands and pofleflion of any
other perfon or perfons for him, and the fame fo made, do exhibit or caufe to be exhibited in-
to the regifiry of court, on or before the day of next enfuing, and the fame
goods, chattels and credits, and all other the goods, chattels and credits of the faid deceafed, at
the time of his death, which at any time after fhall come into the hands or poffeflion of the
faid A. B. or into the hands and pofleffion of any other perfon or perfons for him, do well and
truly adminifter according to law, and further do make or caufe to be made, a true and juft ac~
count of his faid adminiftration, at or before the day of and all the reft and refidue
of the faid goods, chattels and credits, which {hall be found remaining upon the faid adminiftra-
tors account, the fame being firlt examined and allowed by the judge of the court, for the time
being, fhall deliver and pay unto fuch perfon or perfons refpe&ively, as the {aid judge by his de-
cree or fentence, conformably to the provifions in a certain aé of parliament, entitled, ‘‘ Ana&
for thebetter fettling inteftate eftates,” and paffed in the 22d and 23d year of the reign of Chatles
the 2d, and alfoi n a certain a& pafled in the firft year of king James the fecond, contained, {hall
limit and appoint, and if it fhall hereafter appear, that any laft will or tefament was made by the
decealed, and the executor or executors therein named do exhibit the fame unto the faid court,
making requeft to bave it allowed and approved accordingly, if the faid A. B: within bounden,
being thereunto required, do render and deliver the faid letters of adminiftration (approbation
of fuch teftament being firft had and made) in the faid court, then this obligation to be void
and of none =ffed, or ¢lfe to-remain in full force and virtue :” 'which bonds are hereby declared
and enaded to be good and binding to all intents and purpofes, and pleadable in any courts
of juftice. = : -

' XI. And be it further enagled by the authority aforefaid, That it fhall and may be lawful for the
faid judge of probate and furrogate refpe@ively, and they are hereby enabled to call by citation
under the feal of their feveral courts, fuch adminiftrators to account, for and touching the
goods of any perfon dying inteftate within their feveral jurifdi&ions, and upon hearing, and
due confideration thereof, to order and make juft and equal diftribution of what remaineth clear,
after all debts, funeral and "jl.x’ﬂ" expences of every fort, firft allowed and dedu&ed, according to
the provifions in the faid flatutes herein before mentioned, contained. Provided always, to
the end that a due regard be had to creditors, that no fuch diftribution of the goods of any
Perfon dying inteRate be made, until after one year be fully expired, after the inteftate’s death ;
and that fuch and every one, to whom any diftribution and fhare fhall be allotted, fhall give
Ponds with fufficient fureties, in the faid courts, that if any debt or debts truly owing by the
Inteftate fhall be afterwards fued for and recovered, or otherwife made to appear, ‘that. then and
in-every fuch cafe, he or ‘e thail relpe&tively refund and pay back to the adminifirator, his or
her ratable part ot fuch debt or debts, and of the cofts of fuit, and charges of thecadminiftrator
by reafon of fuch debt, out of the part and {hare fo 25 aforefaid allotted to him or her, thereby

to enable the fuid adminiftrator to pay and fatisfy the faid debt and debts, fo difcovered after
the diftribution made as aforefaid. ' : : :

X1l And in order to enforce, when it it {hall be neceflary, due refpe& and obediénce to the
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Rrocefls of the . procefs, orders, fentence or decree of the {aid courts, in all ' matters within their coguizance, Be .

faid courts, ;

refpectively, . it enaéted by the authority aforefiid, That it thall and may be lawful for the faid judge of the
i’t’,::f:;;ff;f' court of probate, and his furrogates within their refpeétive diftrits, and they are hereby au-
contempt, rized upon application made and fupported by certificate from the regifter or proper officer,
of any negle& of, or difobedience to the regular procefs, order or fentenceof the court, or up-
on any complaint to be verified upon cath by any apparitor, officer, or other perfon, of any
wilful contempt or refiftarice to the regular procels, order or fentence of the faid courts orany
of them, or to the fervice thereof, to proceed againft the parties, {o withftanding, difobeying
Attachment.  or offending, by attachment, to be dire@ed to the {heriff of the diftri&, who is hereby authori-
zed and required to execute the fame'; and in cafe the {heriff return that the party is not found
in his diftri&, that the faid courts and each of them may iffue‘a proclamation dire@ed to the
Theriff of the diftric which he is hereby authorized and required to make, that the faid party
do on his allegiance perforally appear in the faid court, on a day in the faid proclamation to.
be named’; and in' cafe the (heriff return that the party is not found, and he do not appear at

Sequefltration dres L : AR 1 ; 2 ‘ :
e eh per(opel the time and place as commanded, that the {aid courts, and-each of them may proceed to a fe~

eftate, queftration of the perfonal effe@s, goods and chattels of the faid party in contempt, to be di=

reted’ to certain perfons to detain and keep the fume; until the faid contempts be cleared or
the court make order to the comtrary:
Inadmanittra- X1, And be it further enagted by the authority aforefaid, That in all cafes where any adminifiza-

ith Siltan-  tion! (hall Be'grdnited with a will annexed either by the judge of the court of probate in this pro-

hexed, it fhall yince oy by aty furrogate of any diftriét of this province, fuch létters fhall contain an exprefls:

‘é&fa‘?iﬁfe? provifion or condition that the will ofthe deceafed in fuch teflathent exprefled, fhall be ebfer-
;;lfz,t, b?;:r}?r]_l ved and performed, and for fuch purpofe that bonds with two or more able and fuficient fure-
med, ties; fhall'be  taken of the-refpeive petfon or perfons to whom fuch adminiftration fhall be

eommitted in fuch penalties as to the judge. or furrogate (hall appeat reafonable, refpe& be-

ing had to the value of the eftate of the faid teftator, which condition may be as follows :—

¢ The condition of this obligation is fuch, that if the above bounden » adminiftrator (ox
adminiftratrix as the cafe may be) of all and fingular the goods, chattels and credits of the
faid , deceafed, with. fhe will of the faid » annexed; and not adminiftered by (as
Formand con- the cafe may be) do make or caufe to be made a true and perfe® inventory of a) and
pil :flt‘:‘;:: fingular ‘the goods, chattels :and credits of the faid _ s decealed, which fhall haye come
m:jnfuch .. to the hands, pofleffion or knowledge of the faid » or into the hands and pofleflion of
any other perfon for the faid » and the fame {0 made do exbibit or caule to be exhibited

(where fuch bond fhall be taken by the judge of the court of probate) into the regiftry of the
court qf probate of this province, ot into the office of the {urrogate of the diftriq of ,at
or before lthe expiration of fix calendar months from the date of the above obligation, and the
fame goods, chattelsiand credits, and all other goods, chattels and credits of the faid deceafed;
at the time of his or her death, which at any time after (hall come into the hands and poffeffion
of the faid s or into the hands and pofleffion ofany other perlon or perfons for the faid
© do well and truly adminifter according to th.e ditections and true intentions of the teftator or
.. teftatrix (as the cale may be) expreffed in the will to the letters of adminifiration granted to theé
 faid  ,annexed,as the law dire&s, and further when thereunto lawfully required, do make of
i - caufe to be made a true and Jjult account of adminiftration, then this obligation to be void and
ffo;::hs; :Sa of none effe&, or elle to remain in full force and virtue,~Which bonds, fhall beof the fame
" force and effe& and may be profecuted upon the like occafions and for the Purpofes, and in the
fame manner as the bonds taken upon the granting of adminiftrations
teftate, herein before fet forth. :
“X1V. dud be it further enacted by the authority aforefaid, That it thall and may be lawful for.all

of perfons dying in-
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perfons who may be aggricved by any order, fentence, judgment or decree, of any {urrogate
Court within this province, to appeal from the fame or any part thereof, to the judge of the
court of probate, who fhall have full power and authority, and hereby is authorized and requir:
ed to examine, hear and finally determine all fuch appeals and all matters concerning the fame,
and to reverfe, affirm or alter {uch order, {entence, judgment or decree, and to make fuch other
order or decree therein, as juftice and equity fhall require, and thereupon to remit the fame
with his order, judgment or decree in the premifes, and all things concerning the fame, into
the court fo appealed from. Provided always, That all fuch appeals from the faid furrogate
court, {hall be made within fifteen days next after making or giving the order, fentence,
judgment or decree fo appealed from, and upon fecurity being given to the fatisfa&tion
of the faid furrogate, for profecuting fuch appeal, fuch order, fentence, judgment or decree,
{hall be fufpended. Provided always, that no appeal fhall be had or lie from any fuch order,
judgment, fentence or decree, of any f{urrogate court, unlefs the value of the goods, chattels,

. Tights or credits to be affected by fuch order, judgment, fentence or decree, fhall be more than
fifty pounds.

XV. And in order that certain Rated times be fixed for the hearing and determining all mo-
tions, petitions, pleadings, fuits and caufes refpeéting the matters aforefaid, that may be brought
before the faid court of probate, or the faid furrogate courts : Be it enacted by the authority
aforefaid, That four terms or times of {eflion be appointed in each and every year for the pur-
pofes aforefaid, the firft term to be holden from the firft Monday in January to the Saturday of
the {ame week inclufive ; the fecond to be holden from the laft Monday in March, to the Satur-
day of the {ame week inclufive ; the third to be holden from the firft Monday in June to the
Saturday of the fame week inclufive ; and the fourth term to be holden from the laft Monday
in September to the Saturday of the fame week.

XVI. And be it further enaéted by the authority aforefaid, That it fhall and may be lawful for the
members and officers of the faid courts to demand and take the following fees :

Oflicial Principal and Surrogate:

—— ReciIsTER.
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