" CourtsorJudges
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first issue, that the defendant did promise as the
plaintiff’ hath alleged, and as to the second issue, that
the defendant did not, &c., and the Court assess the
plaintiff’s damages, &e. (if any) &c. Therefore it is
cohsidered that the plaintiff do recover, &e., or that
the deféndant be discharged from the plaintiff ’s claim;,
and do recover, &c., his costs of suit, &ec.

asto speciat  'The same form, with the necessary variations, may
EhAGa be adapted to cases wherein special cases have been
submitted to the Court. ‘

CAP. XI
An Act to amend and consolidate the Statute Laio of
‘ Evidence:
(Passed 13th April, 1864.]

Preamble. WHEREAS it is expedient to amend and conso-
’ lidate the Statute Law of Evidence.

Be it therefote enacted, by the Goveriior, Legisla-
tive Council, and Assembly, in Legislative Session
convehed, as follows : ‘ ST

I.—It shall be lawful for the Supreme Court and
miy orcer ex- ach of the Circuit Courts of this Colony, and the
smination °f Court of Labrador, and for the.several Judges thereof,
bene esse or un- in . every action depending in:the said Courts, upon
e the application of .any party to the suit, and at any
tionstherein,  stage thereof] to order the examination on-oath, upon
' interrogatories or otherwise, before an examiner, tobe
named for that purpose, of -any witness within the
jurisdiction - of the Court where the action” shall’ be
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pendmg, or to order a commission to issue for the ex-
- amination of witniesses on oath at any place out of
such jurisdiction, by interrogatories or otherwise ; and
by the same or any aubsequent order or orders, to give
all such directions touching the time, place, and man-
ner of such examinations, as well within the jurisdic-
tion of the Court wherein the action shall be depend-
ing, as without, and all other matters and circum-
stances connected with such examinations as may ap-
pear reascnable and just. :

II.—When any rule or order shall be made for the
examination of witnesses within the jurisdiction of the
Court wherein the action shall be depending, by au-

‘thority of this Act, it shall be lawtul for the Court or
any Judge tnereof in and by the first rule or order
to be made in the matter, or any subsequent rule or

Compe!hng nc-t
tendance of wit«
nesses or pro. .. ..
duction of docus - -
ments, '

order, to command the attendance of any person to be = -

named in such rule or order for the purpose of -being
examined, or the. productlon of any writings or ot‘qer

documents to be mentioned in such rule or order, and

to direct the attendance of any such person to be at

his own place of abode. or elsewhere, if necéssary or
convenient so to do ; and the wilful disobedience of any
such rule or order shall be deemed a contempt ' of
Court, and proceedings may be thereupon immedi-
ately had by attachment by order .of the Court or'a
Judge, if, in addition.to the service of the rule or or-

der, an appointment of  the time and place of attend- -
ance, in" obedience . thereto; signed: by the person or-

persons appointed to take the exammatlon, or by one

or more of such persons, shall be also served together.
with or after-the service of such’ rule or order, Pro-
vided=always, that  every person-‘whose attendance

shall'be so requlred shall be entitled to the like con-.
duct -money and  payment, . for. expenses : -and: " loss.

of ‘time, as upon attendance it a.trial ;. Provided  al- -

80, that no person shall be: compelled to -produce, un-
der any. ‘such rule or order; any.writing.or other docu-

. deguments, @ -

‘Disobedience w el
be deemed &4 @ .
conlempt - of . -
court.

Pa.yment oi' w
venses. AT

Provwo as: GO
production.

. ‘ment that he. would zot be compe]led to produce at a:ﬁ,lj? SR

~ trial of the cau
09 ‘
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" Prisoners may
byJudge’s order
be taken for ex-
amination.

Costs of the or-
der for esami-
nation may be
made cests in
- the cause.

Restriction as to
reading exami-
nations without
consent of pare
ties.

Meaning of term

¢ beyond the ju«
riediction.”

Parties to acw
tions, &c. to be
witnessesfor and
againsy  each
other:

I11.—It shall be lawful for any Shenff, Gaoler, or
other officer having the custody of any prisoner, to
take such prisoner for examination under the autho-
rity of this Act, by virtue of a rule or order of the
Court or a Judge, either contained in the rule or or-
der for the examination of such prisoner, or made se-
parately therefrom. ‘

IV.—The costs of every rule or order to be made
for the examination of witnesses under any commis-
sion or otherwise, by virtue of this Act, and of the
proceedings thereupon, shall be costs in the cause,
unless otherwise directed, either by the Judge mak-
ing such rule or order, or by the Judge before whom
the cause may be tried, or by the Court

V.—No examination or deposition, to be taken by
virtue of this Act, shall be read in evidence at any
trial without the consent of the party against whonx
the same may be offered, unless it shall appear to the
satisfaction of the Judge that the examinant or depo-
nent is beyond the jurisdiction of the Court, or dead,
or unable, from permanent sickness or other perma-
pent infirmity, to attend the trial ; in all or any of
which cases the examinations and depositions,certified
under the hand of the commissioner, examiner, or -
other person taking the same, shall and may, without
proof of the signature to such certificate, be received
and read in evidence, saving all just exceptions.

VI.—For the purposes of this Act a witness shall
be deemed to be beyond or proceeding beyond the
jurisdiction of the Court when he shall be out ot or
the Court shall then be holden.. -~ == . =

~ VIL.—On the trial of any issue joined, or of any
matter or question, or on any inquiry arising in any -
suit, action, or other-proceeding, in any Court of Jus-
tice, or before any person ‘having by law or by con-
sent of parties authority to hear, receive, and examine
evidence,the partiesthereto, and the personsin whose

- about to proceed out of the electoral district in which
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 behalt any such suit, action or other proceeding’ may
be brought or defended, or who may have any inter-
est in the result thereof, and the husbands and wives
of the parties thereto, and of the persons in whose
behalf any such suit, action, or other proceeding, may
be brought or matxtuted or opposed or defended
shall, except as hereinafter excepted, be competent
and compellable to give evidence, either vive voce or

by deposition, accordlnfr to-the practice of the Court, .

on behalf of either or any of the parties to the said

suit, action, or other proceeding; Provided that the

party so called to testify may be cross-examined by
the opposite party under the rules apphcable to the
cross-examination of witnesses:

V1Ii.—Nothing herein contained: shall render any
personwhoinany cnmmal proceeding is charged with:

the commission of any indictable offense, or. any offense:

~punishable on summary conviction, competent or com-
‘pellable to give evidence for or against himself or her-

self,. or shall render any person compellable to.answer’

~ any question tending to criminate himself or herself,
or shall in any, crmunal proceedmo‘ or in any pro-
ceeding. instituted. in. consequence: > of adultery, ren-

der any ‘husband competent or compellable to give

evidence for or against his wife, or any  wife compe-
' tent or compellabzie to- give evidence for or against
her husband; nor shall. anything in this Act con-
‘tained affect the Laws now in force relating to-the
estates of idiots or lunatics, or. the execution’ or at-
testation of last Wills and Testaments.

Provided”
that nothing herein contained shall preclude a defen-
dant ﬁ'om beco ming‘a witness, should“he ‘think fit,

Parties- charged;
with crime not
competent ,ns"
witnesses for
themselves, &eo

'No hushand or
wife competent

witness for or . - -

against each ',

other in certain

cases.

in any summary proceedmcr for assault- and battery, |

or upon any ‘charge under the Act 4 Will. 4, Cap 7,

entitled “An Act to, prov1de tor the ma.mtenance ot? e

| Bastard Chﬂdren T

: IX —N 0 husband shall be- compellable to: dlaclose
‘ ‘any communication ‘made-to him by-his wife: during"
3 tne mamave, and no’ w1fe shall be compellable to

Husbzmd @
wife’ no% - com
pelled to: dlS~v
‘close communi.
cations between,
them..
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Not to apply to
actions in ves-
pect of adultery.

Privilege of
cIergymen

FOYGlgﬂ and
coloninl acts of
state, judgments
&c.  proveable
by certified co-
pies,  without

_ proof of seal or
signatuve, Or ju-
d;cml clm.mcter
of person sign-
ing the same:

disclose any communication made to her by her
husband during the marriage. -

X—N othmg hereincontained shall apply to any
action, suit, proceeding or bill, in any Court of com-

mon law, or in any Ecclesiastical Court, instituted in
consequence of adultery, or to any actmn for breach of
promtse of marriage. g

X1. —A clergyman or pmest shall not be compella-
ble to give evidence as to any confession made to him
in his professlonal character.

XIL—Al proclamations, treaties, and other 'lcta of
state of any Foreign State or of any British Colony, and
all Judgments, deelees, orders, and other judicial pro-
ceedings of any Court of Justice in Great Britain or
Ireland, or in any Foreign State, or in-any British Co-
lony, and all affidavits, pleadings and other legal docu-
ments, filed or deposited in any such Court may be
proved in any Court of Justice, or before any person
having, by law or by consent of parties, authority to
hear, recene, and examine evidence either by ex-
amined copies or by copies authenticated as hereinafter

" mentioned ; - that is to say, if the. document sought to

be proved be a proclamation, treaty, or other act of
state, the authenticated copy; to'be admissible in-evi-

‘ dence, must purport to be sealed with the seal of the

Foreign State ov British Colony to which the original
document belongs ; and if the doeument sought to be
proved be a, Judfrment decree, order, or other judicial
proceeding of any British, Foreign or Colonial Court,
or any affidav it, pleading, or otner legal documeént, filed
or deposited in any sach Court, the authenticated- copy,
to be admissible in evidence, must purport’ cither to-be
sealed with the scal of the -British, Foreiga or Colo-

“nial Court to which the said original document belongs,

or, in the event of such Court having no seal, to be
signed by ‘the Judge, - or, if there be more than one "
Judoe, by any. one of. the Judges of the said - Court;
and sueh Judge shall attach to h1s swna,ture a stateg
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ment in writing, on the said copy:. that the Court: whercof
he is Judge has no ‘seal’; butif any of the aforesaid

-authentlcated -copies - shall purport to be sealed or

signed as hereinbefore respectnely directed, ‘the. same
shall respectively be admitted. in’ ev1dence in’ every
case in’ which the: original document could have been
received in! ev1dence, without: any. proof of the seal
where a seal is necessary, or of the sxgnature, or of the

truth of the statement attached . thereto, where such ‘

signature and Suatement are- necess,try, or of the _]lldl-
clal character of the person. appearing to have . made
_such signature and statement. : :

XIIL -Every document Wblch by smy law now in-

‘ force or hereafter to be in force, isor shallbe admissible
in evidence of any partlcular in.any - British Court-of’
Justlce, ‘without proof of ‘the seal, or:stamp,. or signa-"°

ture. authentlcatmg the same, or-of the judicial:or-offi-- -
cial character of the. ‘person- appearing -to-have s1gned~

the same, shall be 'admitted in-evidence,to the same ex-
tent.and for the same purposes in-any: Court of Justice

in this Colony, or before : any -person having by law. or-
by’ consent.of parties’ aufherity to-hear,receive and-ex-

amme evidence; without. proof of the seal or:stamp. or

ignature authenticating the same;-or of the judicial:or
ofﬁcml character of the person appeemno to ha.ve SIgned
'the same Ut . . SR

XIV —~Every reglster of a chael kept under anyu '

of the ‘Acts relating to. the. registry of .British' vessels,

. may. be proved in any Court of J ustlce‘, or before any  fe!

‘Docurnents ud- T
‘missiole without. ' -

proof - of " sea’
&c. inany Couz
- of Justice

iperson hmn by law,; or by consent‘ £ ‘-pa.rtxes, author-_

‘the productlon of. the engmal or. by m xamihed copyf}‘j s

~thereof, or by a copy: thereof  purporting:
under the hand of the’ person having' the_

original 5 and which person is; hereby requu'ed tofur= : »‘ “
* nish 'such certified copy to any person applymg, atia’ ..o

-reasonable: time, for.the same, upon:the payment of ihe .

 sumof twenty-ﬁ\e cents and every such regtster, orv




such copy of a.register, and also every certificate of re-
gistry- granted under any of the Acts relating to the:
registry of British vessels, and purporting to-be signed
as requited by law, shall be received in ev1dence in
any Court of Justice, or before any person having, by
law or by consent of parties, authority to hear, receive
and: examine evidence, as prz'ma fucie-proof of all mat-
ters contained or recited in such register, when-the
register or. such copy thereof as aforesaid is produced,
and of all matters contained or recited in, or endorsed
on, such certificate of registry when the said certificate
is produced.

Exomined o X V.—Whenever any book, or other document, is of
certified Sopies sach a public:nature as to be admissible in evidence on
admissible in its mere production from the proper custody, and no
evidence. statute exists which renders its contents proveable by
means of a copy, a: copy thereof or extract. therefrom-
shall be admissible insevidence in any Court of Jus-
tice, or before:any person now or hereafter having; by
‘ law or consent of parties, authority  to- hear,. receive,
Proviso, “and examine evidence ; Provided it be proved to be an
examined copy or extract or-provided it purpert: to be
signed and' certified, as a. true copy or extract, by the:
officer to.-whose custody the-original is entrusted rand.
which: officer is hereby reqmred to furnish- such cer-
tified copy or extract to any person-applying, at-area-
sonable time, for the same, upon payment of a reason-
able sum for the same, not exceeding' ten cents for

every. folio. of ninety words. R

Certifying o XVI—If any officer or other person, a,uthorlzed or
Halse iocument joquired by this Act to furnish any certified copies or
extracts, shall wilfully certify*any document as being

a- true. copy or. extract, knowing that ‘the same is not'a

true copy or extract, as the case may be, he shall be

guilty of a mlsdemeanor and be liable, upon convic-

tion, to imprisonment for any term not exceedmv

eighteen months. . |
XVIL—Every Court, J udfre, J ustme, Ofﬁcer, Com-
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nissioner, Arbltrator, or other _person; now or. hew\af‘—

ter having, by law or by consent of partws am%&g-nty
-to hear, receive, and examiune, evxdence, is: hereby em-~"

powered to administer an oath to.all such witnesses as

are lewaily called before ‘them respectwely

XVIII —If any person. shall forcre the seal stamp,
or signature of ‘any document in this Act mentioned or
referred to, or shall tender in ‘evidence any such’ docu-

ment with'a false or counterfeit seal, stamp, orsigna-

ture thereto, knowing the same  to be false or counter-
feit, he shall be 0'ullty of fplony, and shall“"upon con-
“viction, be liable to banishment for seven :years, or to
1mpnsonment for ~any. term.mot. ‘exceeding three years,

nor less than one year, with hard labor ; and when any

,such document’ shall have - been admltted in evxdence

by virtae of this-Act, the Court or the person who shall
have admitted the same may, at-the request-of: ‘any”

party agamst whom. the ‘same is so‘admitted in evi-
dence, direct that the same shall be: “impounded and.
kept in the custody of -some officer of .the: Court, or
other proper person, for such period and subJect to- such
conditions as to the said Court or .other-proper person
shall seem meet ;. ‘and every accessory before: or_after

the fact to ‘any such offense, : may be mdealt; wﬂ:h, in-

dicted, tried, and, if convicted, qentenced and “his of-
fense laid" ‘and charged to have been committed in any

tried. -

XI‘( ——That from and after bhe passmg of . thig Act,v ‘

no person offered as_ a witness :shall be excluded, by
reason of mcapamty from crime, from. giving:evidence:
according to the prov1s1ons of this: Act or: otherwise ;.

and any. person present in: Court, or’ before*aﬁfJudwlal B

- Officer, may be required: to: testlfy in‘the same 1t

asif he were in’ attenda.nce upon subpoena issued
: Court or: Officer. :

XX ——When any deposmon, exammatxon or evis - -
‘dence, ,undet commxssmn or by consent iof . partnes or.

dlstnct or: place in whleh the punclpal oﬁ'ender may be .

Courts. ~and
others: empow -

ter oathi«: S ;

Penn.lty fo‘r_fo‘r‘.
ging seal to * de
cuments, &o .

‘o pergon to 'ba,
excluded for_in .
‘capacity on_ 8o
count of cnm
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Depositicns may otherwise, has been orce taken, it may be read in. any
stageoi proceed. Stage of the sume action, suit, or proceeding, or in

Ings or in wby any other action, suit, or proceeding, between the same
tweea the sume parties; or the 1epre>ent¢tives of any of them, or any
purtiesi Provi® person claiming right or title under them (for the ssme

ded, &
e cayse of actwn), subject to all just exceptions ; H Pro-

' Proviso, vided the witness giving the evidence be dead, insane,
beyond the Juus:uchon of the Court, or be kept away

: by contrivance.
Proseedings to Y X[.—For the purpose of perpetuating the testi-

perpetuate testia
mony. mony of €v1tnesses, the applicant must produce to one

of the superior Courts of this Island, or a Judge
thereof, an affidavit stating such facts and - circum-
stances as are usual and necessary to support a:bill for
perpetuating testimony ; whereupon the Courtor Judge
shall grant a rule or order nisi for the etammatlon
of the witness or witnesses ; and upon the appearance
of the adverse party, and no sufficient cause shewn to
the contrary, or upon proof of the service of the rule
or order on such party, his agent or attorney, the
Court or Judge shall make such rule or order absolute .
for such exammatmn, subject to such terms or condi-
tions, as to costs or otherwise, as they or he may deem
exped1ent to prgscnbe.

Bxaminationsor X XIL-1If a trial be had between the p'xrhes named
e o™ in the affidavit as parties actual or expectant, or their
evidence. successors in interest, upon proof of the death, insanity,
: or absence from the jurisdiction, of the witness, the ex-
amination or a certified copy thereof may be given in
evidence by either party on the tnal subJect to all Just

exceptions. . .
‘Egamination to X XIII. --The exammatron, when taken and comple-‘
D sunsaribed by ted, must be subscribed by the witness, then certified
shall ‘be viva phy the ‘examiner, and filed in the office of the Clerk of
remisxep® I the Court from which the original order shall i issue, to-
: gether with the said order and affidavit of service. ‘The
mode of exammatmn of the witness shall be viva voce,

except in case the witness, who is soru“ht to be exam-
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ined, resu]e at such a d1stance from the place of appli-
“cation as to render it necessary of -advisable that: he
should be examined upon mterrogatones, to accompany
" the ‘order directing the examination. - If the'adverse
party should fail in- attendmg at the. examination,.orin
examining the witness, or in furnishing his cross inter-
rogatomcs, ‘within the time prescribed 'in the order, or
such further time as the; Court or Judge may allow, the
applicant may proceed Wlth auch exammatlon or exam«
inations ea par te: Coe :

"X XIV.—Either . party may ,all on the other party, (;‘oi‘f“‘_f"e‘,‘,’a .
by nouce, to, '1dm1t any dccuments, saving  all Jjust o
exceptions ; and in case of refusal or neglect ‘co admit,
the costs - of proving ‘the document shall be paid by the S
party so nheglectizg or refusmg, whatever the result of
the cause may be, unless at 'the trial’ the Judge shall

- certify that the refusal’ to' admit was: 1easonable ‘and
no costs of praving amy documents shall be: allowed un-
less such_notice: be- given, except in cases where- the
omission to give the notice 1s, m the opxmon of the
master, a savnm‘ of: expense S ‘

XXV ——An a{ﬁdawt of the attorney in the cause PT°°‘°",‘°‘&"“"-

s101.
‘or his clerk, of the due signature: of any admlsswns

made in pursuance of such- notme, and annexed to.the -« -
affidavit, shall be - all cases sufﬁcn,nt ev1dence of such e
radmlssmns. ‘. S o I

XXVI -—An afﬁdawt of the attornev in the ¢ cause, fo”";g({"fc;‘""“f"
or hl% clerk,-of -the service of any: noLxce to. produce, in P -
respect:to. ‘Which notice: to-adwit shall. ‘have.been given,
and’of the time when.it:awas served; with:a.copy.. of. such] o
notice to,produce; annexed to such. affidavit, shall. be "

: ‘SHﬁ‘Clent evigence of the:service of the ourrmal .of. such S
’notwe, and of ‘the me'when it ‘was‘ se e

4 }xXVII‘.-—-—If any persou cailed as " w1tncss,a.o;re-uim%w
‘stead
»qun‘ed or'desiring-to’make; an:affida¥it or .deposition, o
shall refuse; or bexunmlhng ‘mjalleve conscientious .
o ;*“otnms, to: swom, ‘it shallb&l 'wful_.for 1 he Court org;.
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Judge, or othar presiding officer, or person qualified to
take affidavits or depositions, upon being satistied of
the sincerity of such objection, to-permit such person,
instead of being sworn, to make his-or her solemn affir-
matlon or declaration, in the words fOHOWXD"‘—-?)IdC‘WCH’

I, A\ B, do solemnly, sincerely, and truly affirm and
declare, that the taking of any oath is, according to my
rehglous belief, unlawful, and T do also solemnly, sm-
cerely, and traly affirm and declare, &e. -

Which solemn. affirmation and declzu'atmn shall be of
the same force and effect as if such person had takex
"an oath in the usua} form.

Percons making X VEIL.—Xf any person making such solemun affir-
b o, oirme. mation or declaration shall wxlf‘ully, falsely, and mali-
joct
tothe sumepun- ciously affirm or declare any matter or thing, which, if
;;":‘rj':f,f;f as for the same had been sworn in the usual form, WouId have
amounted to. wilful and corrupt perjury, every such per- -
son so offending shall incur the same penalties as by the
laws and statutes of this colony are or may be enacted
or promded against persons convicted: of wilful a,ncl cor-

~rapb perJury

How for o party XXIX. —A partv producmo' a witness shall not be
" may  diseredit allowed to impeach his credit by general evidence of
Bisown witness. had chaxacter, but he may, in case the witness shall, in
‘ the opinion of the Judge, prove advelse, contra.dlct hlm ‘
by other evidence, or, by leave of the J udge, prove that
he has made.at other times a statement mconsxstent with
his present testimony ; but before such last mentioned
‘proof can-be given, the circumstances of the supposed
statement, suﬂioaenb to desiguate . the particular occa-
sion; must be mentloned to the. witness, and he must be
asked: Whether or- nob he haa made such statement

Proof of contras XXX —Ifa wztness upon cros»exammatlon as to )
~ digtory * ste- former statement made by himvrelative’ to the’ subJect
ﬁf;‘i:;f?#“ef? matter -of the. cause, and inconsistent with his present.
\testxmony, does. not. chstmcbly admit. that he.has made -
~ -such statement proof may be. gwen that he d1d in fact, §

v
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make it; but before. such proof can b& gwen, the: eir-
cumstances of the supposed statement, sufficient to des-’
ignate the particular occasion, must be. mentioned to
the witness, and ke must ba asked. whether or. noﬁ he
has made such statemenﬁ Ct :

| XXXL-—A withess ma.y bé é¥oss-examingd 48 to pre- Cross-cxnminas
vious statéments madé by him in writing, of reduced tion as to pra-
into writing, relativé to the subject-matter of thé cause, ,';°;’,§§?;‘;m°"",,
without such writing beéing shown' to him ;. but if it be R
intended' to contradict such witness by the: wntmgr, his.
attention must, befote such" contradwtory proot can’ be
‘given, be called to'those parts” of the writing which'are
to be used for the' purpdse of S0 contradlctmtr him; Pro-
vided always, that it shall be competent for, the Judge L
at any time during the trial, to féquire’ the. ploductlon
of the wntmg for. his 1nspect10n, and hé may’ thereupon ‘
~ make such use- of 1t for the purposes of the tr1a1 a8 he
shall think fit.- Sl o

CXXXII -A mtness in' any“cause niay be quéstmned Proof of _pre.
as to whether he ‘has been ‘convicted of- any felony of vious conviogon
misdemeanor, 'and, upon bemg so - questioned, if he ‘f.fmy"'he ‘gf;’:n’
éither deny the fact or refise to answer, it shall belaw- =~ °
ful for the opposxte party ‘to prove such convietion ; and
a certificate’ containing the’ substanceand effect only ‘
‘(omlttmg ‘the formal pmrﬁ) of the indictment’ and -eon-

f ‘such offense, phrportmo to be srdned by the
: t‘”

.)nttestmg witness'. any mst'

. may be proved by admissio
B had been 1o attestmg \v1tness t‘ reto.
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_Comparison  of
disputed 'wri-
ting.

Power of Court
or Judge to - di.
rect oral exami=
. nations of wits
nesses.

Proceedings bea
fore and upon
examinations.

X X X IV.—Comparison of & disputed . writing. with
any writing proved, to the satisfaction of the Judge, to

be genuine, shall be permitted to be made by Wxtnesses, o

and the-evidence of witnesses respecting the same may
be submitted to the Court and Jury as-evidence of the
genuineness or otherwise of the writing in dispute.
XXXV.—Upon the hearing of any motion or sum.
mous, it shall be lawful for the Court or Judge, at their
or his discretion, and upon such.terms as they or he
shall think reasonable, from tune to time to order such
documents as they or he may think fit to be produced,
and such witnesses as they or he. may think necessary
to appear, and be examined wvivae voce, éither before
such Court or Judge,.or before the Master, and upon
hearing such ev1dence or reading the report of such
Master, to make such rule or order as. may be Just

XXXV]I.—The Court;or.J adge may,: by such rule
or order, or by any subsequent rule or order, command
the attendance of the witnesses named therein, for the
purpose of being examined, or the productwns of any
writings or. other documents to be mentioned in such
rule or order, and such rule or order éhall be pr oceeded
upon in the same ‘manner, and shall have the. same
force and. eﬂ’ect, as a rule of the Court under the
sccond section of this Act; and.it shall be lawful for
the Court or Judge or Mas»er to- ad;oam the examina-

“tion from time to time, as occasion may require 3 ‘and

Examination of
persons who re.
tuse to make-
affidavit, and
farther proceed=
"ings.

the prowedmvs upon such examination shall be conduc-
ted,and the depositions taken: down, in the mode now.in
use with. respect to. the wpa voce exammatxou of

witnesses.

XXXVIL ——-Any par ty to any cml actmn or other
civil proceeding, in any of the superior Courts, requir-
ing the 'Lﬁldaut of a person Who 1eﬁ1ses to make an
‘xﬁidawt may 2 'tpply, by summons, for an order to such

person to appear and be examined upon - ‘vath before 8

_Judge or.Master, to whom it may be most convenient -
o refer such exammatmn, as to the matters concerning -

which he has 1efused to make an aﬁid‘zut ] and the Judme
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may, if he thmk fit, make such order for- tho' attend-
ance of such persor befme the. person therem appomted
to take such examination, for the: purpose of bemg ex-
amioed as aforesaid, and forthe production ot any

- writings or, :documents . to be- mentwnec’. in such order,

and may thelem impose. such terms, as to- such exami-
nation and the costs of the apphcatxon and p1 oceedmvs
thereon,’ as he shall think Just. :

XX XVIII —Such order shall be proceeded upon in |

like manuer as an order ‘made under the' second sectlon
. of ‘this A'ct,’and" the ex'tmmatlon thereon shall be' con-
ducted, and:the: depomhons taken "down and’ returned
as nearly as may be in- the mode now used on mva voce
examinations. - :

XXXIX. —Upon Mthe apphcatlon of elther party to‘

any cause or -other civil proceedmg&m any-of the supe-
riorCourts, upon an- affidavit by such party of his be-
lief that any:doeument-to. the: productioniof - ‘which' he
is entitled for the- purpose ‘of: discovery or otherwise, 'is
in the possession‘or: power of the opposite party, it shall

Proceedmgs
upon order for
exu.mm !LHOD

Disenvery of -
-documentsg,” .-

“be lawful for the:Court or Judgeto order-that the party -
‘ .avmnst whom such apphca!non is® ma,de, ‘or,’ if" ‘such

party is'a’body corporate, that'some: o‘ﬁcer, to be named:
of such body ‘corporite, shall ‘answer on affidavit; stat-r
-ing what documents he‘or:they: has' or “have in his-or

:theu' possessmu or- power relatmo to the matters m dls’-

. y.
B order of the Courtior o Judge the plamtlff may: ‘with
;the decl'xratwn, and the defendant may W1th~the plea,

Y '1t auy othel tlme dehvcr to the opp051te »pa,rty or his N
~ “altorney, (provxded such. party; if not 4 body corpomte, o
would be ;1able to be callcd a.ud exammed as:a’ thness -

XL —In all causesm a,ny" ‘ofdthepsupnnor, Courts by..
Powertod ver

“written, mterro.
gutones to ‘ope
pos1te purty
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Affidavits by
party propnsing
to interrogate,
&e.

Proviso,

upon such matter,) interrogatories, in writing, upon.any
matter as to which discovery may bBe sought, and re-
quire such party, or, in case of a body corporate, any of
the officers of such body corporate, within ten days, to
answer the questions in writing by atfidavit to be sworn
and filed in the ordinary way ; and any party or officer
omitting, without just cause, sufficiently to answer all .
questions as to which a discovery may be sought, within
the above time, or such extended time as the Court or
a Judge shall allow, shall be deemed to have committed
4 contempt of the Court, and shall be liable to be pro- -
céeded against accordingly. - ‘

XLI.—The application for such order shall be
made upon an affidavit of the party proposing to in~
terrogate, and his attorney or-agent,sor, in the case
of a bedy corporate, of their attorney or agent, stating
that the deponents or deponent. believe or believes
that the party proposing to’ interrogate, whether
plaintiff or defendant, will derive material benefit in
the cause from the discovery which he seeks, that
there is a good cause of action or defense upon the
merits, and, if the application be made on the part
of the defendant, that the discovery is not sought for
the purpose of delay; Provided that where 1t shall
happen, from unavoidable circumstances, that the

- plaintiff or defendant cannot join in such affidavit, the

Oral examinn.
tions of partics,
when to beals
lowed,

Court or Judge may, if they or he' think fit, upon
affidavit of such circumstances by which the party is

prevented . from so joining therein, allow and order

that_the. interrogatories may be delivered without

such affidavit.

XLII.—In case of omission, without just'cause; to
answer sufficiently such: written —interrogatories, it
shall be lawful for the Court or'a Judge, at their or

his: discretion,-to direct an-oral examination of the in-

terrogated party, as to.such -points as they or he may
direct, before'a Judge or ‘Master, or Examiner ; and
the Court or Judge may, by such ruleor order, or
any: subsequent rule or order, command the atten- -
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dance of such party or partles before the person ap-
gomted to take such examination, for the purpose.of

eing orally examined as aforesaid, or the production.

of any wrifings or other documents to be mentioned

in such rule or order, and may impose therein such
terms as tosuch examination and the costs of the appli-
cation and of the proceedmoz, thereon, and otherw1se,
as to such Court or Judge shall seem just.

XLIII.—Such rule or order shall have: the same
~ force and effect, and may be proceeded upon in
like manner, as an order made under the second sec-
tion of this Act.

XLIV.—Whenever, by vu‘tue of this Act an ex-
amination of any witness or witnesses has. been taken

before a Judge of one of the said superior Courts, or'. -

Proceedmgs ﬂp‘ o
on such rule or - -- -
order.

Depositions toba - |
returned. to'the: i
master’s office. -

before a Master or Exammcr ‘the - depositions taken -

dowhn by such person shall be returned to and. ‘kept in

the Clerk’s Office of the Court in which; the | roceed-
ings are pendmg ; and office copies of such: depo-
sitions may be given out, and the depositions may be
otherwise used, as the Court or J udoe may direct.

XLV.—It shall ‘be lawful for every Judge, Master,
or Examiner, named in any such rule or order as

atoresaid, for taking examinations . under this Act,

and he is hereby required, to make, if need be, a, spe~

cial' report.to. the Court .in- which such proceedings .

are pending, touching suchexammatlon, and the con-
duct or absence of any ‘witness ‘or - ‘other person
thereon or relating thereto; and the Court is hereby

authorized to- mstltute such proceedmgs, and make
such’order and ‘orders. upon such ‘report; as Justlcei
may require,’ and' as may be: mstltuted and. made in

any case of contempt of the Court.

- XLVI.=~The - costs of -every: apphcatmn for any
rule or-order. to: be: made “for the; examination: of} wit:-
nesses by virtue of this Act, and of the rule-or.order .
- and :all proceedings:. thex:eunder, shall:v be:in. the. dis-
“cretion of the.Court Or; J udge b

‘ aorder 1s made AT

Fxaminer may.,‘ U
make specintre. . -
portto theCourt,: - . .-

 Costs " of “rule -
and examinatio' - -
to be in‘the diss .
cretion of Court
‘or Judgo T

sllch, 39}";1 S
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 Begistercd copy XLVIL —-Where a deed of document- shall bave

C e O™ been duly registered in ‘pursuance of the laws of this =
B ;Colonv and the same shall, on the trial of any cause;
suit, or proceedirg, be proved to be lost, such regis- -
_try, or a certified copy thereof by the Registrar; shall,
without further proof, be admittéd: in ewdence in all

- cases where the original, if. produced would be re-
ceivable. ”

19Vio onp. 15,  XLVIIL ~=An et passed in the nmeteenth year
"ei’é‘*i“‘ ~ of the reign of Her present Majesty, entitled  An
Act to amend the Law of Evidence,” shall be and.
the same is hereby repealed ; Provided always, that
nothing herein contained shall be construed to revive
. any Acts or parts of Acts by the said rec1ted Act re-
o pealed: o
b and fgx\éec. XIéIX -;l-The ?uilth and éighth sectton% of an Act -
- tioms of 12 Vie. passed in the twelfth year of the reign of Her present
cop Birepeaied K’Iajesty, entitled « Ag Act for the ﬁ?rther amegdment L
~of the Law and the bétter advancement of J ustlce, ‘
shall be and the same are hefeby repewled

CAP. XIL

A Aét to Amend and Consolz(late t7ze Law re]atznb
to Costs on the Common Law Szde Qf zize Sup/ eme
and Central C ircuit Courts. -

[Pass°d 13th Apnl, 1864‘]

Preamble. HERFAS it is expeulent to amend and consoh-
‘date the Law relating to the: Costs on.the Com=
~mon: Law brde of the Supreme Court and Central C1r-

chlt Court ‘

 Beit therefore enacted by the Govemor, Leg1sla-
. tive CGounciland Assemb}y, in; Legxslatwe Sessxon con=
B . vened, as follows : s C
 fFyxable costsin " E.<ETn actmns at law: 1nst1tuted‘ n the»sald Courts’, v
'+ all aolion, 'taxable costs ‘shall be ‘paid “and’ réct o
‘ t1es to such sults, as follows




