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place of abode of such defendant, by delivering a copy of the 'writ or process
withany requisite notice' to the wife of such defendant, or. to an- adult person
residing in the house, ,being a mernber or inmate o$ the family of suchdefendant;
providedthat such last menetioned service shall not be deemed a good service
jwithout the order:of the Court out of which the writ or process issued, or a Judge
thereof, upon affidavit .shewing to' the satisfaction of such Court or Judge' the
circumstances of such service, and that the place where the writ 'or process was
served was at thetime of such service the usual place of abode of such defendant.

WITNESSES.
XLV. 'And whereas it is expedient to declare the law with respect to wit- Witnesses cannot

nesses refusing to answer, questions which, may tend to subjectthem to civil answerrelan

' suits,;' Be it therefore declared, That awitness cannot by law refuse to answer q"tin o
a question relevant to the matter in issue, the answering of which has no tendency self accusation, &c.

to accuse himself or to expose hin to penalty or forfeiture of any nature whatso-
ever, by reason only or on the sole, ground that the answering of such question
may establish or tend to establish that he owes a debt, or is otherwise subject to
a civil suit either at the instance of Her Majesty pr of any other person or persons.

XLVI. And be it enacted, That throughout this Act, in the éonstruction Construction of

thereof, (except there be something in the subject 'or context inconsistent with "rm 'court'of
or repugnant ·to such construction,) the words or expression "I any Court of
Record," shall extend to and mean the Supreme Court,' any Inferior Court )f
Common Pleas; and the Mayor's Court in and for the City and County of Saint
John.

CAP. XL.

An Act to consolidate and amend the several Acts of Assembly relating to Sumnary Actions.
Passed 14th April 1849.

- HEREAS it is considered expedientthat the'severalActs of Assembly Preamble.

'relating to Summary Actions, both in the Suprerne, and Inférior

''Courts 'of Common Pleas, should be arranged and con-solidated into one Act;'
I. Be it therefore enacted by the Lieutenant Governor, Legislative Council The followin Actn

and Assembly, That the several Acts and parts of Acts hereinafter mentioned and partso c

shall be and the.same are hereby repealed, (save as hereinafter otherwise is pro-
vided,) thatis to say: The fifth, sixth, seventh and eighth Sections of an' Act
made and passed in the thirty fifth year of the Reign of His Majesty King George
the T hird, intituled An Actto regulate the Terms of the Sittings of the Inferior Courts 350 3,

of Common Pleas in this Province, and to enlarge the jurisdiction of the same, andjor ' '
the summary trials ofcertain actions; also an Act made and passed in thé forty
second year of the same Reign, intituled An Act in addition to an Act to regulate 42 G. 3, .7.

the Terns oflthe Sittings of the Inferior Courts of Common Pleas in this Province,
and to enlarge the jurisdiction of the same, andfor the summary trial of actions ; also
an Act miade and passed ,in the, fourth year of the 'Reign of His late Majesty
William the Fourth, intituled An Act toestablish and regulate a Summary Pracice 4 w. 4, c.4L:

in the Suprerne Court; also an Act made and passed inthe fifth year lof the same

Reign, intituled, An Act to amend the Law relating to a Sitmnmay Practice in the 5 W. 4, c, 39.

supreme Court ; also an Act made and passed in the sixth year of the same
Reign, intituled An Act to amend the Law relating to the Summary Practice in the 6 w. 4, c. 48.

Inferior Courts of Common Pleas ; also the'second and subsequent Sections of an
Act made and passed in the' sixth year of the Reign of Her present. Majesty,

intituled
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6 V. c, 33, s. 2, intituled An Act Io amenld the Law relating to the practice 'in the Inferior Court of
et. Ceq. Gommon Pleas, and render the same unifbrm in ihe several Counties: Provided
Reservations fron always, that nothing in this Act contained shall:extend to repeal any of the said
the effet of the recited Acts so far as they or any of them repeal anyformer Acts'; provided aisorepeal. .' . F.

that any rules of Court or regulations heretofore: made, under and' by virtue of
any authority given in and by the said recited Acts, shall be and still-continue
valid and applicable to the provisions of this Act, so far as consistent with the
sarne, until such rules and regulations may be altered ; and provided also, that
all actions commenced before the passing of this Act may still be proceeded with
to their final termination, in the same manner as if this Act had not been made
and passed.

'nie several Courts Il. And be it enacted, That the several Courts of Record in this Province are
fec inoar°mary hereby ernpowered in all actions of debt, covenant, assumpsit, trover, and con-
'n aolof version and trespass to personal property, instituted in any of the said Courts,

acceds's the sum total whereof shall not exceed twenty pounds, to proceed in a summary
way, by the examination of witnesses in oper Court, or other legal evidence, to
try the merits of such causes wherein no dilatory plea shall be adnitted, and to
determine thereon according to law or equity, and enter up judgment accordingly,
unless such cause shall be put to issue by a Jury, in which case such causes shal
be tried according to the rules and practice of said Courts respectively, as in other
cases, and that the finding of the Jury in such cases shall be final.

Contenits and ser. III. And be it enacted, That in the said causes the bill of complaint or decla-
bil"'ati"lars. ration shall be inserted in the writ, a copy of which, with a copy of the particulars

of the plaintiff's demand, in cases where the defendant is entitled to the same,
shall be served on the defendant, who shall, at the term to which the writ is

Bail or appenrance. returnable, or within thirty days after, put in bail or enter his appearance in the
General issue. said action, and if he intend to defend the same, file the general issue, and give
nial. a copy thereof to the plaintiff or his attorney ; and the said cause shall be tried

and determined by the Jury according to the rules and practice of the Court
o mdgment 13 made or to be made for such purpose ; and in case the defendant shall fail to
l'aut. ~ enter his appearance and plead within the tirne aforesaid, that then judgment

may be entered by default in the said cause without any rule to plead ; or if the
cause be bailable, and the defendant should fail to enter special bail within the
said term of thirty days, then the plaintiff may proceed against the Sheriff or on
the bail bond, as in ordinary cases; provided always, that the Court, or a Judge
thereof, may let in the defendant to appear and defend, or give relief to the Sheriff
or bail, in like manner and upon such terms as in actions not summary by the
practice of the said Court may be done, after interlocutory judgment or proceed-
ings had against the Sheriff or on the bail bond.

Defendat rnar IV. And be it enacted, That in such summary actions the defendant may file
eleadelinurrer to h reftah
ade""vrit il lieuå a demurrer to the writ, irn lieu of the general issue, and give a copy thereofto the

the gecral SSue plaintiff or his attorney, which demurrer shall be in a brief and summary form,
and notice in writing of the ground thereof shall be given to the plaintiff or his

court to ive ud- attorney at the same time with such copy ; and upon such demurrer, the Court
the cause rny shall give judgment according as the very right of the case shall require, without
euir; irregarding any imperfection, defect, or want of form in the writ ; and if judgment

il itiff, dainages re
obe onsessedt be given for the plaintiff, the Court may proceed to assess the amount to be

recovered, in like manner as in the case of judgment by default, and no arrest of
judgment shall be allowed in such summary actions.

No defendait to be V. And be it enacted, That no defendant shall be held to bail in any such
hedto bail for les fa i h l.an u ttu w rsohair summary action unless the plaintiff's cause of abtion shal amount to upwards of

amdaavne me' five pounds, and affidavit thereof be made and filed as heretofore accustomed.



VI. Aind. be it enacted, That in such. summary actions any matters in bar -to special matter may

the action which-in actions notsummary ought tobe pleaded specially, may-be dnei" o

given in evidence under the general issue, provided that notice in writing of such gene'anue.

matters be given to the plaintiff or, his attorney at the same timee with the plea;
and infancy or coverture of the defendant shall not in any summary action be infncy or

given in evidence unless notice thereof be given.
VII. And be it enacted, That after the expiration of twenty days after the day Twenty daysafter

on which any suli judgment by default shall be entered, the damages or the 'u'luit, aaages,

amount to be recovered, may be assessed by a Judge of the Court in term or e. bay assese-

vacation; and upon the production of such assessment, signed by such Judge,. it
shall be lawful for the Clerk of such Court to tax the costs and sign judgment,
whereupon execution may issue forthwith ; provided that the defendant in any As8essmentori

such action, may, upon due application therefor, have suchqincuiry and assessment ade by a Jury.

made by a Jury, and that the Judge who may be applied to in vacation:to make
such inquiry or assessment, shall have power to order the sanie to be made by a
Jury, in like; manner as is now the law and practice in cases before the Court in
Term; and provided also, that a true copy of the taxed bill of costs shall be filed
with the judgment papers in all summary actions, for which a fee of one shilling
shall be allowed and no more ; and no execution shalissue on any judgment here-
after to be entered, unlesssuch bill of costs shal be so filed.

VIII. And be it enacted, That every judgment to be entered by virtue of this Judgiriengtto

Act, may be entered as the judgment of the Court, although the Court may not courtaithough
be sitting on the day of entry and signing thereof; and every execution issued by n°"

virtue of this Act on any judgment taken in vacation, shall and may bear teste Teste ofExecution,

on the day of the issuing thereof, (if issued before the next term after judgment
vas so signed,) and such judgment and execution shall be as valid and effectual

as if the same had been entered of record, signed and issued in the ordinary course.
IX. Aid be it enacted, That the Clerk of the said Court shall keep a Book in cierh ofcourt to

which shall be entered a memorandum of every final judgment so given, whether record judgmnts.

by default, or tried or determined in a summary way, under the provisions of this
Act, a copy of which said judgment, certified by the Clerk, under the Seal of the If° c°o°

Court, shall be evidence of such judgment in ail Courts in this Province. e'"ence.

X. And be it enacted, That no Attorney at Law shall have any privilege in any No Attorney atn . Law to have any
such sumrnary actions, but may be proceeded against in all respects the same as priviîegei lu"".

any other person, and may in like manner be held to bail. nMary actions.

XI. Atd be it enacted, That the venue in all sumnary actions within the Venue to bo set

meaning of this Act, instituted in the Suprerne Court, shall be set forth in the °ectoe c
margin of the writ, subject to be changed by'rule or order of such Court according changed.

to the ordinary practice thereof ; and if any cause in which the venue shall be Trial to be had

laid or changed in or to anyother County than the County of York, shall be ofle la".a
defended and put to a Jury as aforesaid, the sane'shall be tried at Nisi Prius in
the County in or to which the venue is laid or changed, in such manner and form
as the said Supreme Court by general rule or order shall prescribe and direct.

XII. And be it enacted, That no judgment in summary actions shall affect or Judgentnot to

'bind land ; nevertheless, in summary actions brought in the Supreme Court,
lands may be taken in execution, and sold under the like regulations as in other
cases.

XIII. And be i enacted, That no defendant shall remove any such action into No defendant to
it CLJy reniove action to

the Supreme Court by habeas corpus or certiorari. theSupremeCourt.

XIV. And be it enacted, That the Supreme Court may establish such general supreme Court o

rules and regulations in regard to summary actions, to be observed as well in the for, suanry

Supreme "
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Suprerne Court as in the, several Inferior Courts, not repugnant to this Act, as
they from time to time consider necessary ; provided that the ordinary practice
of the said Courts respectively shall regulate the proceedings in such' actions in
matters not herein or by some general> rule or regulation of the Supreme Court
specially provided for.

NoAttorneyto XV. And be it enacted, That no Attorney shall commence any action in any
coie"ceiaflo- Court in this Province, either by himself or his agent, unless first haviig been
rizedin witfng- authorized in writing by the plaintiff 'or bis agent.
Construction of XVI. And be it enacted, That throughout this Act, in the construction thereof,
Recour (except there be something'in the subject or context inconsistent.with or repug-

nant to such construction,) the words or expression " Courts of Record," shall
extend to and mean the Supreme Court, any Inferior Court of Common Pleas,
and the Mayor's Court in and for the City and County of Saint John.

Feestobeas XVI. And be it enacted, That the Fees attending the prosecution and defence
herein specifled. of summary actions shall be as follows :-

For the Judyes of the Court.

On entry of the Cause, .... .... ....

On final Judgment after judgment by default or confession, (inclu-
ding assessment of damages, if any,) ...

For the clerk.

£0 2 0

0 2 6

Signing, sealing, and filing every Writ, .... .... .... .... 0 1 6

Filing every Paper not otherwise provided for, .... .... .... 0 0 -6

On entry of Cause, including filing Writ and Return, .... .... 0 1 O
On interlocutory Judgment and for Certificate of same, if required, 0 1 0
Entry of final Judgment, whether after default, confession, demurrer

or trial, .... .... ... .. V.. · · .. .. 2 0
Taxing Costs, .... .... .... .... .... .... O 1 0

For the Attorney.

W'rit, Declaration, (including particulars, if any,) .... .... .... O il 8
Each copy,. .... .... . .. .... 0 2 6

If bailable, for Affidavit and Oath, .... .... .... .... .... 0 2 0

(No copy of Writ to be served on or taxed for bail.)
Alias or Pluries W rit, &c., .... .... .... .... .... .... 0 3 0

Eachcopy .. . a. .... .... 0 2 0

Entry Docket on filing the Writ, and entry of Cause after service, 0 2 6
Interlocutory Judgment, ... .... .... .... 02 6

Copy of Bill of Costs, to file, .... .... 0 1 0

All other proceedings after interlocutory to final Judgment, .... 0 5 0
Every Execution, ... . .... .... .... 0 2 9

[No Execution to be taxed or allowed in Bills of Costs, but to be
endorsed on Exécution and levied for with debt and costs,
being 5s. made up thus-

Attorney, .... .... .... £0 2 9

Clerk, signing, sealing and filing, .... 1 6
Sheriff on return, . .... .... 0 9

0 5 0]

And when the suit is defended, all further proceedings by tbe plaintiff after
appearance, and also the costs of defence by the defendant, shall be for the

Justices,

.Judgeg.

Cliekl.

Attoriey.
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Justices, Clerk and Attornies respectively,the same as are now allowed and taxable
by law in actions not sunmary. in the Inferior Court of Common Pleas for like
services ; provided'that no fee shall be 'allowed for making up a record or for a
venire, or any other service not actually performed.

For the Counsel. coureI

On every cause entered for trial, and for every argument before the Court in
term, a fee of not less than eleven shillings and eight pence, nor more than two
guineas, as the presiding J'udge 'may determine ;, provided that no Counsel fee
shall be taxed for any argument,, except in such cases' as the Supreme Court can
by law tax for similar services.

For te S1herif, Constalle, Crier, or Witness. sherif, &e.

The same as in actions not summary in the Court where the action is

XVIII. And be it enacted, That if the plaintiff proceed according to the ordi costs where

nary practice of'the Court, in any case in which by thé 'provisions of this Act the
proceedings ought to be sumnary, or when the true debt or damages to be authorized

ýD Act.
recovered shall not' exceed twenty, pounds, although 'the actual amount of judg-
ment entered rnay be for a penalty, or on confession, for a larger sum than tw'enty
younds, with a condition or agreement for the payient of a lowe r sum, Mnot ex-
ceeding twenty pounds, he shall not be entitled in any such case to more costs
than if he had proceeded in a sunmmary manner, unless he obtain the order of the
Court, or of a Judge of the Court ih which the judgment is obtained, for the larger
costs, upon good cause shewn therefor.

XIX. And be it enacted, That'no fees for the execution or service of writs in Notees tax

summary actions,'shall in any case be taxable or allowed in the costs, unless such u"leoe

writ shall ha've been served'by the 'Sheriff or his Deputy, or in cases where the Sherif.
Sheriff is a Party, by the Coroner.

Example of Bill of Costs to be taxed under this Act, on a judgment by d

A. B. vs. C. D.
W rit, .... .... ... . .. .. ..
Copy of Writ, ...... .... .... .... ....

Clerk, signing and sealing, .... .... .... ....
Judge on entry and return of Writ after service,
Clerk on entry of cause and filing Writ and Return after service,
Attorney on entry as aforesaid, .... ....
Attorney on Interlocutory Judgment,.... ....

Clerk on Certificate of same, .... .... .... ....
Attorney for copy of Bill of Costs filed, .... '

Judge on assessrnent of Damages and final Judgment,
Clerk on taxing Costs, .... .... .... .... ....

Clerk'on final Judgment, ..... .... ... ....

Attorney ons proceeding to final judgment,e

efault.

0 il 8
0 2 6
0 . 1 6

026
0 2 60 1 0
0 2 6
0 2 6
0 1 0

0 2 0
0 5 0

£ 16 2

plain-
procecd

by tbis

able for
ri't,
by the

Pro formna
Bill1 of Cost

Sheriff's fees to be added; also, if a bailable cause, 2s. for affidavit and oath.

z CAP.
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