
a *~% ~ f~

56 C. 9. 10 VI IA>. fljI-!.

seal of His Excellency the Lieutenant Governor, upon the Treasury of the Pro-
vince, in favor of such officer.

Salary to bein faU VI. And be it enacted, That the said salary so to be allowed and paid as afore-
said, shall be in ful and in lieu of all fees and emoluments whatsoever as such
officer; nor shal it be lawful for such Master of the Rolls hereafter to. take and
receive anyfee or emolument for or in respect of his said- situation as Master of the
Rolls, or as a Master in Chancery, other than the salary granted by this Act.

Mater tobeine.i- VII. And be it enacted, That the Master of the Rolls shall be deemed ineligi-
gible to a seat in i i o '

either Coumi ble for holding a seat in either of the Councils, or House of Assembly for this
1,u"e °f A"""m Province.

CAP. IX.

An Act for the amendment of the Law with respect to Wills.
Passed 9th March 1838.

Preamble. 61 -THEREAS in and by a certain Act of the Imperial Parliament passed in
SVict. C. 'the first year of the reign of Her present Majesty Queen Victoria,

' inituled "An Act for the amendment of the Law with respect to Wills," three
S'several Acts of the Imperial Parliament, the one passed in the thirty second year
3 of the reign of King Henry the Eighth, intituled " The Act of Wills, Wards
' and Primer Seisins, whereby a man may devise two- parts of his land," another
' an Act passed in the thirty fourth and thirty fifth years of the reign of the said

4&15I.8.C.5. 'Kinc Henry the Eighth, intituled " The Bill concerning the explanation of

'lie f 'Wills," and the other an Act passed in the twenty fifth year of the reign of King
' George the Second, intituled " An Act for avoiding and putting an end to certain
' doubts and questions relating to the attestation of Wills: and Codicils concerning
'real estates in that part of Great Britain called England, and in His Majesty's
'Colonies and Plantations in America," were repealed: And whereas the said
'statutes so repealed in England have extended to or hitherto been considered in
' force and acted upon in'this Province, and it is deemed expedient that the, ope-
' ration of the same should also cease in this Province, and also that so much of

SG. 3, c,1 ' two several Acts of Assembly of. this Province passed in the twenty sixth year of
'the reign of King George the Third, the one intituled " An Act relating to .Wils,
S'Legacies, Executors and Administrators, and for the further settlement and dis-
'tribution of the estates of intestates," the other intituled " An Act for the pre-
'vention of frauds and perjuries," as relates to devises or bequests of lands or tene-
'ments, or to the revocation or alteration of any devise in writing of any lands,
'tenements or hereditaments, or any clause thereof, or to the devise of any estate
'pur autre vie, or to any such estate being assets, or to nuncupative Wills,- or to
' the repeal, altering or changing of any Will in writing concerning. any goods or
'chattels, or personal estate, or any clause, devise or bequest therein, should also
' be repealed, and that an Act of Assembly should be passed for the amendment
'of the Law in respect to Wills, containing similar provisions, so far as applicable
'to this Province, as the said Act of the Imperial Parliament in that respect;'

I. Be it therefore enacted by the Lieutenant Governor, Legislative Council and
32 H. C. L- Assembly, That the said two recited Acts of the Parliament of England passed in
?A &35 I.8, C. . the reign of King Henry the Eighth, and also the said recited Act of the Parlia-
re . . ment of Great Britain passed in the twenty fifth year of the.reign of King George

the Second, be and the same are hereby declard to be repealedgand of no force
or
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or effect in this Province, any law, usage or cûstom to the contrary notwith-
standing.

Il. And be it enacted, That the first, second, third, fourth and fifth sections, and
also so much of the sixth section, as relates to tlie repealing, altering or changing
any Will in writing concerning personal estates, of the said Act of Assembly
passed in the twenty sixth year of the reign of King George the Third, intituled
" An Act relating to Wills, Legacies, Executors and Administrators, and for the
settlement and distribution of the estates of intestates," and also the tenth section
of the said Act of Assembly passed in the same year of the same reign, intituled
" An Act for prevention of frauds and perjuries," be and the same are hereby
repealed.

III. And be it further enacted, That it shall be lawful for every person to de- Ai Properay
vise, bequeath or dispose of, by his Will executed in manner hereinafter required, wam.
all real estate and all personal estate which he shall be entitled to, either at law or
in equity at the time of his death, and which if not so devised4 bequeathed or dis-
posed of, would devolve upon his Heir, Child, or next of ki, or upon his Execu-
tor or Administrator; and that the power hereby given shall extend to estates Gomproming
pur autre vie, whether there shall or shall not be any special occupant thereof, and vie:
whether the same shall be a corporeal or an incorporeal hereditament; and also
to all contingent, executory or other future interests in any real or personal estate, c engent inter-

whether the testator may or may not be ascertained as the person or one of the
persons in whom the same respectively may become vested, and whether .he may
be entitled thereto under the instrument by which the same respectively were
created or under any disposition thereof by deed or will; and also to all rights
of entry for conditions broken and other rights of entry ; and also to'such of the Rights of entry,

same estates, interests and rights respectively, and other real and personal airà°Me.e
estate as the testator may be entitled to at the time of his death, notwithstanding '"of tire wlM.

that he may become entitled to the same subsequently to the execution of his
Will.

IV. And be it further enacted, That if no disposition by Will shall be. made of Estates pur autre

any estate pur autre vie of a freehold nature, the same shall be chargeable in the "''
hands of the Heir, if it shalicome to him by reason of special occupancy, as assets
by descent, as in the case of freehold land in fee simple: and in case there shallbe
no special occupant of any estate pur autre vie whether a corporeal or incorporeal
hereditament, it shall go to the Executor or Administrator of the party that had
the estate thereof by virtue of the grant; and if the same shall come to the Exe-
cutor or Administrator either by reason of a special occupancy or by virtue of this
Act, it shall be assets in his hands, and shall go and be applied and distributed in
the same manner as the personal estate of the testator or intestate.

V. And be it further enacted, That no Will made by any person under the age No a p- 

of twenty one years shall be valid. lid; nor ofaerem.

VI. Provided also and be it further enacted, Thatno Willmade by any married '""1t "e
woman shall be valid except such a Will as might have been made by a married maae.

woman before the. passing of this Act.
VII. And be it further enacted, That no Will shall be valid unless it shall be Xvery1 rn

in writing and executed in manner hereinafter mentioned, (that is to say,) it shall iged by th tu-

be signed at the foot or end thereof by the testator, or by some other person in his 'or or two P:t-

presence and by bis direction; and such signature.shall be made or acknowledged neses at onete.

by the testator in the presence of two or more witnesses present atthe same time,
and such witnesses shall attest and shall subséribe the Will in the presence of the
testator, but no form'of attestation shall be necessary.
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Airintmts by VIII. And be it further enacted, That no appointment made by Will in exer-
td like other cise of any power shall be valid unless the same be executed in manner hereinbe-

fI' itnd t fore required; and every Will éxecuted in mnanner hereinbefore required shall so
ler "er far as respects the execution and attestation thereof, be a valid execution of a

onermed. power of appointment by Will, notwithstanding it shall have been expressly re-
quired that a Will made in exercise of such power should be executed with some
additional or other form of execution or solemnity.

Soldeisd N IX. Provided always, and be it further enacted, That any Soldier being in ac-
ed. tual military service, or any Mariner or Seaman being at sea, may dispose of his

personal estate as he might have done before the making of this Act.
Act fot to affect X. And be it further enacted, That this Act shall not prejudice or affect any ofcertain provfiion
of1 G. 4, and179 the provisions contained in an Act of the Imperial Parliament passed in the ele-

venth year of the reign of His Majesty King George the Fourth, and in the first
year of the reign of His late Majesty King William the Fourth, intituled " An Act
to amend and consolidate the laws relating to the pay of the Royal Navy," respect-
ing the Wills of petty officers and seamen in the Royal Navy and non-commis-
sioned officers of Marines and Marines so far as relates to their wages, pay, prize
money, bounty money and allowances or other monies payable in respect of servi-
ces in Her Majesty's Navy.

Pubiation not t XI. And be it further enacted, That every Will executed in manner hereinbe-be requiz-te. fore required shall be valid without any other publication thereof.
Wllnot tobe void XII. And be it further enacted, That if any person who shall attest the execu-on account of In-

ptenat- tion of a Will shall at the time of the execution thereof or at any time afterwards
be incompetent to be admitted a witness to prove the execution thereof, suchWill
shall not on that account be invalid.

Gift- to an attest- XIII. And be it further enacted That if any p shal attest theinz witness to be , hti nersn shl ate h execution
void. of any Will to whom or to whose wife or husband any beneficial devise, legacy.

estate, interest, gift or appointment of or affecting anyreal or personal estate (otherthan and except charges and directions for the payment of any debt or debts). shallbe thereby given or made, such devise, legacy, estate, interest, gift or appointment,shall so far only as concerns such person attesting the execution of such Will, orthe wife or husband of such person, or any person claiming under such person orwife or husband, be utterly null and void, and such person so attesting shall beadmitted as a witness to prove the execution of such Will, or to prove the validityor invalidity thereof, notwithstanding such devise, legacy, estate, interest, gift orappomtment mentioned in such Will.
Creditorattesting XIV. And be it further enacted, That in case by any Will any real or personal

aia estate shall be charged with any debt or debts, and any creditor or the wife orhusband of any creditor whose. debt is so charged, shall attest the execution ofsuch Will, such creditor notwithstanding such charge shall be admitted a witness
Execttobetad- prove the execution of such Will or to prove the validity or invalidity thereof.
mitted as a it XV. And be it further enacted, That no person shal on account of his beingne- an Executor of a Will be incompetent to be admitted a witness to prove the exe-

lltobe revoked cution of such Will or a witness to prove the validity or invalidity thereof.
b. marsage. hall b. And be it further enacted, That every Will made by a man or womanshail be revoked by his or her marriage except a Will made in exercise of a powerof appointment when the real or personal estate thereby appointed would not indefault of such appointment pass to his or her Heir, Child, next of Kin, Executoror Administrator.

,oWiI to be re- XVII. And be it further enacted, That no will shall be revoked by any pre-MmpDI. sumption of an intention on the ground of an alteration in circumstances.
XVIII.

~- -i
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XVIII. And be it further enacted, That no Will or Codicil, or any part thereof No willto be re-

shall.be revoked otherwise than as aforesaid, or by another.Will or Codicil exe- therWilor>Cd.

cuted in manner hereinbefore required, or by some writing declaring an intention ioZla ag
to revoke the same and executed in the manner in which a Will is hereinbefore 7,w,°. by de-

required to be executed, or by the burning, tearing or otherwise destroying the
same by the testator or by some. person in his presence and by his direction with
the intention of revoking the same.

XIX. And be it further enacted, That no obliteration, interlineation or other No altertion in a

alteration made in any Will after the execution thereof shall be valid or have any rn aesn

effect, except so far as the words or effect of the Will before such alteration shall as atea a

not be apparent, unless such alteration shall be executed in like manner as herein-
before is required for the execution of the Will; but the Will with such altera-
tion as part thereof shall be deemed to be duly executed if the signature of the
testator, and the subscription of the witnesses be made in the margin or on some
other part of the Will opposite or near to such alteration, or at the foot or end of
or opposite to a memorandum referring to such altèration, and written at the end
or some other part of the Will.

XX. And be it further enacted, That no Will or Codicil or any part thereof No wUl revoked

which shall be in any manner revoked, shall be revived otherwise than by the re- othenvise"than by

execution thereof or by a Codicil executed in manner hereinbefore required, and c'"«i"°eit"
shewing an intention to revive the same; and when any Will. or Codicil which
shall be partly revoked, and afterwards wholly revoked, shall be revived, such
revival shall not extend to so much thereof as shall have been revoked before the
revocation of the whole thereof, unless an intention to the contrary shall be
shewn.

XXI. And be it further enacted, That no conveyance or other act made or devis nottobe
done subsequently to the execution of a Will,. of or relating to any real or personal tei by any subse-

estate therein comprised, except an act by which such Will shall be revoked as " "vy"'"
aforesaid, shall prevent the operation of the Will with respect to such estate or
interest in such real or personal estate as the testator shall have power to dispose
of by Will at the time of his death.

• XXII. And be it further enacted, That every Will shall be construed with A saU be

reference to the real estate and personal estate comprised in it, to speak and take fro the deathOf

effect as if it had been executed immediately before the death of the testator, un- te .a r.
less a contrary intention shall appear by the Will.

XXIII. And be it further enacted, That unless a*contrary intention shall appear Areiduarvdevise

by the Will, such. real estate or interest therein as shall be comprised or intended tates compromisea

to be -comprised in any. devise in such Will contained, which shall fail or be void des"a °'Vod
by reason of the death of the devisee in the lifetime of the testator, or by reason
of such devise being contrary to law or otherwise incapable of taking effect, shall
be included in the residuary devise (if any contained in such Will.)

XXIV. And be it further enacted, That a devise of the land of the testator, or tne ese
of the land of the testator in any place or in the occupation of any person mentioned lana.hadi de

in his Will, or..otherwise described in a general manner, and any other general de- ,
vise which would describe a leasehold estate, if the testator had no freehold estate
which could be described by it, shall be construed to include the leasehold estates
of the testator to which such description shall extend as well as freehold estates,
unless a contrary intention shall appear by the Will.

XXV. And be it further enacted, That a general devise of the real estate of the Axer9 a
testator, or of the real estate of the testator in any place or in the occupation of te.overw1ic'tii

any person mentioned in his·Will or otherwise described in a general manner, shall *""rloe"r af
be pointnent.
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be construed to include any real estate, or any real estate to which such descrip-
tion shall extend (as the case may be), which he may have power to appoint in
any manner he may think proper, and shall operate as an execution of such
power, unless a contrary intention shall appear by the Will' and in like manner
a bequest of the personal -estate of the testator, or any bequest of personal property
described in a general manner, shall be construed to in:lude any personal estate,
or any personal estate to which such description shall extend (as the case may be),
which he may have power to appoint in any manner he may think proper, and
shall operate as an execution of such power ùnless a contrary intention shall ap-
pear by the Will.

without XXVI. And be it further enacted, that where any real*estate shall be. devised
bI to any person without any words of limitation, such devise shall be construed to

pass the fee stmple or other the whole estate or interest which the testator had
po.wer to dispose of by Will in such real estate, unless a contrary intention shall
appear by the Will. -

d or XXVIL And be it further enacted, That in any devise or bequest of real or
teaùig personal estate, the words " die without issue," or " die without leaving issue,"

or "have no issue," or any other words which may import eithera want or failure
e deat. ofissue of any person in his lifetime or at the time of his death, or an indefinte

failure of his issue, shall be construed to mean a want or failure of issue- in the
lifetime, or at the time of the death of such person, and not an indefinite failure of
his issue, unless a contrary intention shall appear by the Will, by reason of such
person having a prior estate tail, or of a preceding gift, being without any implica-
tion arising from such words, a limitation of an estate tail to such person or issue or
otherwise; provided that this Act shall not extend to cases where such words as
aforesaid import if no issue described in a preceding gift shall be born, or if there
shall be no issue who shall live to attain the age, or otherwise answer the descrip-
tion required for obtaining a vested estate by a preceding gift to such issue.

to trus- XXVIII. And be it further enacted, That where any real estate shall be de-
a n vised to any Trustee or Executor such devise shall be construed to pass the fee

simple or other the whole estate or interest which the testator had power to dis-
pose of by Will in such real estate, unless a definite term of years, absolute or
determinable, or an estate of freehold shall thereby be given to him expressly or
by implication.

de XXIX. And e it further enacted, That where any real estate shall be devised
irm to a Trustee without any express limitation of the estate to be taken by such Trus-
of a tee, and the beneficial interest in such real estate, or in the surplus rents and profits

Z thereof shall not be given to any person for life, or such beneficial interest shall
be given to any person for life, but the purposes of the trust may continue beyond
the life of such person, such devise shall be construed to vest in suchi Trustee thefee simple or other the whole legal estate which the testator had power to dispose
of by Will in such real estate, and not an estate determinable when the purposes ofthe trust shallbe satisfied. %

XXX. And be it further enacted, Thatwhereanypersonto whomany realestateshall be devised foran estate tail, or an estate in quasi entail shall die in the lifetimeof the testator leaving issue who would be inheritable under such entail, and anysuch issue shall be living at the time of the death of the testator, such devise shallnot lapse, but shall take effect as if the death of such person had happened imme-diately after the death of the testator, unless a contrary intention shall appeari bythe Wil.
XXXI. And be it further enacted, That where any person being a child or

other

A. D. 1837-8.60 . C. 9.



A. D. 1837-8. 10 VICTORIÆ.

other isse of the testator to whom any real or personal estate shall be devised or leav isuelimng
bequeathed for any estate or interest not determinable at or before the death of death, s"hanot
such person· shall die in the« lifetime of the testator ¯leaving issue, and lap"
any such issue of such person shall be living at the time of the death of
the testator, such devise or bequest shall not lapse, but shall take effect as if .the
death of such person had happened immediately after the death of the testator,
unless a contrary intention shall appear by the Will.

XXXII. And be it further enacted, That the words and expressions hereinafter mean ngofcerwin
mentioned whiich in their ordinary signification have a more confined or a different w°rd
meaning, shall in this Act, except where the nature of the provision or the con-
text of the Act shall exclude such construction, be interpreted as follows: (that is %
to say,) the word " Will" shall extend to a testament, and td a codicil, and to an «wm."
appointment by Will or by writing in the nature of a Will in exercise of a power,
and also to a disposition by Will, and testamentor devise of the custody and tuition
of any child, by virtue of an Act of the Parliament of England, passed in the
twelfth year of the reign of King Charles the Second, intituled "An Act for taking
away the Court of Wards and Liveries and tenures in capite, and by Knight's
service and purveyance, and for settling a Revenue upon His Majesty in lieu there-
of," and to any other testamentary disposition; and the words "real estate" shall «Real estdte."
extend to messuages, lands, rents and hereditaments, whether corporeali, incorpo-
real or personal, and to any undivided share thereof, and to any estate, right or
interest (other than a chattel interest) therein; and the words "personal estate," «Peronalestate.'
shall extend to leasehold estates and other chattels real, and also to monies, shares
of government and other funds, securities for money (not being real estates), debts,
choses in action, rights, credits, goods, and all other property whatsoever, which
by law devolves upon the executor or administrator, and to any share or interest
therein ; and every wórd importing the singular number only shall extend and be Number.
applied to several persons or things as well as one person or thing; and every Gender.
word importing the masculine gender only shall extend and be applied to a female
as well as a male.

XXXIII. And be it further enacted, That this Act shall not extend to any Will Aet not to extend
made before the first day of January one thousand eight hundred and thirty nine, before 839norto

and that every Will re-executed or revived by any Codicil shall for the purposes a of eersivho
of this Act be deemed to have been made at the time at which the same shall be so aie before 1839.

re-executed orrevived; and that this Act shall not extend to any estate pur autre
vie of any person who shall die before the first day of January one thousand eight
hundred and thirty nine.

CAP.X

An Act in addition to the Act for de • the crime of Forgery.
e' Passed 9th March 1838.

6 -UI HEREAS in and by an Act of As embly passed in the fifth year of the Preamble.
reign of King William the Four , intituled " An Act to define the s w. 4, . w5.

'crime of Forgery," it is declared and enact d, " that if any person shall forge or
' alter, or shall offeri utter, dispose of, or put if, knowing the same to be forged or

altered, any writing, with intent to defra d any person whatsoever, every such.
'.offender shall be deemed to have committ d the crime of forgery, and shall be
' guilty of felony :" And whereas it is neces ary for the purposes of justice to en-
' large:the meaning of the word "writing" i the said Act contained, in manner
'following,' Be

?; /2
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